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AGENT. 


§ 168. Lire.—fesponsibility of Company for Acts of—Ap- 
plication.—By the terms of the policy it became void if any of 
the representations in the application proved to be untrue. The 
application contained an inquiry as to the age of the mother of 
the assured, the wife of the applicant, at the time of her death, 
and the disease of which she died. The agent of the company 
took down the answers of the applicant and his wife to the inter- 
rogatories in the application, and was told by them both that 
they knew nothing about the cause of the mother’s death or her 
age at the time. The agent then questioned an old woman, who 
was present, and from what she told him filled in the answer 
that she died at forty, of a fever, neither the applicant or the 
wife affirming or assenting to the truth of the statement. The 
applicant did not know at the time how the answer had been 
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tilled in. The mother died at the age of twenty-three. Held, 
that “the powers of the agent are prima facie co-extensive with 
the business intrusted to his care, and will not be narrowed by 
limitations, not communicated to the person with whom he 
deals.” 

Beebe vs. Hartford Ins. Co., 25 Conn., 251; The Lycoming Ins. Co. vs. 
Shollenberg, 8 Wright, 259; Beal vs. The Park Ins. Co., 16 Wis., 241; Da- 
venport vs. Peoria Ins. Co., 17 Iowa, 274. 

Held, also that “An insurance company establishing a local 
agency, must be held responsible to the parties with whom they 
transact business for the acts and declarations of the agent, 
within the scope of his employment, as if they proceeded from 
the principal.” 

Saving Bank ys. Charter Oak Ins. Co., 31 Conn., 517; Horwitz vs. Equi- 
table Ins. Co., 40 Mo., 557; Ayers vs. Hartford Ins. Co., 17 Iowa, 156; The 
Howard Ins. Co. vs. Bruner, 11 Harris, 60; Rowley vs. Empire Ins. Co., 
36 N. Y., 550. 

Held, also that the court below properly instructed the jury 
that “if the applicant did not know at what age her mother 
died, and did not state it, and declined to state it, and that her 
age was inserted by the agent upon statements made to him by 
others, in answer to inquiries he made of them, and upon the 
strength of his own judgment, based upon data thus obtained, 
it was no defense to the action to show that the agent was mis- 
taken, and that the mother died at the age of twenty-three 
years.” 

Union Mutual Life Ins. Co. vs. Wilkinson.* 

Rep’d Jour’! p. 607. 


ASSIGNMENT. 


§ 169. Frre.—By Operation of Law.—The defendant in- 
sured his buildings, in his own name and for his own benefit. 
Afterwards the plaintiff brought suit, and by levy of execution, 
acquired title to the premises. Subsequently to this, the 
buildings were destroyed by fire. Held, that the title to the 
premises gave the plaintiff no legal or equitable claim to the in- 
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surance, and that he is not entitled to the whole or any part of 
the proceeds. of said insurance. Held, also, that “the contract 
of insurance is in general confined to the parties, and as a gen- 
eral principle, no other person has any right, in law or equity, 
‘to the proceeds, unless a legal or equitable right thereto has 
been created by contract with a third person; or by some act 
of the insured, those proceeds have been clothed with the char- 
acter of real estate, or with a trust in favor of a third person.” 


Plimpton, Ear, vs. Farmers’ Mutual Fire Ins, Co. et al.* 
Rep’d Jour’! p. 678. V7.8. C. 


COMMON CARRIER. 


.§ 170. Fire.—Relation of Common Carrier, Owner and 
Insurer—Subrogation.—The plaintiffs delivered to the defend- 
ant a lot of cotton to be transported from Chattanooga to Nash- 
ville, and insured the same against loss by fire, while in posses- 
sion of the defendant, as common carrier, in two insurance 
companies. The cotton was accidentally destroyed by fire, 
while in the possession of the defendant, and the insurance com- 
panies paid the plaintiffs the value thereof. The suit was 
brought in plaintiffs’ names for the use of said insurance com- 
panies. Held, that “as between a common carrier of goods 
and an underwriter upon them, the liability to the owner for 
their loss or destruction, is primarily upon the carrier, while the 
liability of the insurer is only secondary. The contract of the 
carrier may not be first in order of time, but it is first and princi- 
pal in ultimate liability ;” that “in respect to the ownership of the 
goods, and the risk incident thereto, the owner and the insurer 
are considered but one person, having together the beneficial 
right to the indemnity due from the carrier, for a breach of his 
contract, or for non-performance of his legal duty ;” and that, 
“standing thus, as the insurer does, practically, in the position 
of a surety, stipulating that the goods shall not be lost or injur- 
ed, in consequence of the peril insured against, whenever he 
has indemnified the owner for the loss, he is entitled to all the 


* Decision rendered February Term, 1871. To appear in 43 Vt. 
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means of indemnity which the satisfied owner held against the 
party primarily liable.” Held, also, that the right of the insurer 
rests upon “the doctrine of subrogation, dependent not at all 
upon privity of contract, but worked out through the right of 
the creditor or owner. Hence, it has often been ruled that an 
insurer, who has paid a loss, may use the name of the assured 
in an action to obtain redress from the carrier, whose failure of 
duty caused the loss,” and that there is “no reason for the sub- 
rogation of insurers by marine policies to the rights of the as- 
sured against a carrier by sea, which does not exist in support 
of a like subrogation in case of an insurance against fire on 
land.” 

Phillips on Ins., § 1,723; Gales vs. Hailman, 11 Penn. St., 515; Hart e¢ 
al. vs. The Western R. R. Co., 13 Met. Mass.; Rockingham Mutual Fire 
Ins. Co. vs. Bosher, 39 Me.,§253; Peoria Ins. Co. vs. Frost, 37 Il., 333 : 
Conn. Mut. Life Ins. Co. vs. N. Y. & N. H. Railroad Co., 25 Conn., 265. 
And such is the English doctrine, settled at an early period. Mason vs. 
Sainsbury, 3 Dougl., 60; Yates vs.{Whyte, 4 Bingh., N. C., 272; Clark ys. 
Blythiny, 2 B. & C., 254; Randall vs. Cockran, Ves. Sen. 98. 


Hail et al. vs. the Nashville & Chattanooga R. R. Co.* 
Rep’d Jour’! p. 669. U.S. S.C. 


§ 171. Fire.—Responsibility of.—The plaintiffs delivered 
to the defendant a lot of cotton to be transported from Chatta- 
nooga to Nashville. The cotton was accidentally destroyed by 
tire, while in the possession of the defendant. Held, that the 
defendant was responsible for the loss, and that “when a loss 
occurs, unless caused by the act of God, or of a public enemy, 
he is always in fault. The law raises against him a conclusive 
presumption of misconduct, or breach of duty, in relation to 
every loss not caused by excepted perils.” 

Hall et al. vs. The Nashville & Chattanooga R. R. Co. 


CONSTRUCTION. 


§ 172. Lire.—Personal Injury.—By the terms of the pol- 
icy, it became void if any of the representations in the applica- 
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tion proved to be untrue. The application contained the fol- 
lowing question: “Has the party ever had any serious illness, 
local disease or personal injury, if so, of what nature, and at 
what age?” The parties answered, “No.” The party assured 
had been injured by a fall from a tree, five or six years before 
the application was made. Held, that the court below properly 
instructed the jury that “if the effects of the fall were tempo- 
rary, and had entirely passed away before the application was 
taken, and if it did not affect her health or shorten her life, then 
the non-disclosure of the fall is no defense to the action. On 
the other hand, if the effects of the fall were not temporary, 
and remained when the application was taken, or if the fall af- 
fected the general health, or was so serious that it might affect 
the health or shorten life, then the non-disclosure would defeat 
recovery, although the failure to mention the fall was not inten- 
tional or fraudulent.” 
Union Mutual Life Ins. Co. vs. Wilkinson. 


ESTOPPEL. 


§ 173. Lire.—Parol Testimony and Written Contracts.— 
By the terms of the policy it became void if any of the repre- 
sentations in the application proved to be untrue. The applica- 
tion contained an inquiry as to the age of the mother of the 
assured, the wife of the applicant, at the time of her death, and 
the disease of which she died. The agent of the company took 
down the answer of the applicant and his wife to the interroga- 
tories in the application, and was told by them both that they 
knew nothing about the cause of the mother’s death or her age 
at the time. The agent then questioned an old woman, who was 
present, and from what she told him, filled in the answer that 
she died at forty, of a fever, neither the applicant or the wife 
affirming or assenting to the truth of the statement. The appli- 
cant did not know at the time how the answer had been filled in. 
The mother died at the age of twenty-three. The defendant 
excepted in the court below to the introduction of oral testimony 
regarding the action of the agent, on the ground that it permit- 
ted the written contract to be contradicted and varied by parol 





646 Digest of Decisions. [May 


testimony. Held, that when through accident, mistake, or 
fraud, the written instrument does not represent the intention 
of the parties, it may be set aside or reformed, and that the doc-- 
trine of equitable estoppels or estoppels in pais, is applied by 
courts of law as well as equity, in precisely such cases as this,. 
where the technical advantage thus obtained is set up and relied 
on to defeat the ends of justice, or establish a dishonest claim.. 
Plum vs. Cataraugus Ins. Co., 18 N. Y., 392; Rowley vs. Empire Ins. 
Co., 86 N. Y., 550; Woodbury Saving Bank vs. Charter Oak Ins. Co., 31 
Conn., 526; Combs vs. The Hannibal F. & M. Ins. Co., 43 Mo., 148. 


Union Mutual Life Ins. Co. vs. Wilkinson. 
—$ 168. 


INSURABLE INTEREST. 


§ 174. Lire.—Policy—Indemnity.—Held, that “the con- 
tract of life insurance is not necessarily one merely of indem- 
nity for a pecuniary loss, as in marine and fire policies ; that it 
is. sufficient to show that the policy is not invalid as a wager 
policy, if it appear that the relation, whether of consanguinity 
or of affinity, was such, between the person whose life was in- 
sured, and the beneficiary named in the policy, as warrants the 
conclusion that the beneficiary had an interest, whether pecuni- 
ary or arising from dependence or natural affection, in the life 
of the person insured.” 

Dolby vs. The India and London Ins. Co., 15 C. B., 365; Loomis vs. Ea- 
gle L. & H. Ins. Co., 6 Gray, 396; Lord vs. Dall, 12 Mass., 118; Trenton 
L. & F. Ins. Co. vs. Johnson, 4 Zab., 576; Rawls vs. American L. Ins. Co., 
36 Barb., 357; same case, 27 N. Y., 282. 

“Insurers in such a policy contract to pay a certain sum, in 
the event therein specified, in consideration of the payment of 
the stipulated premium or premiums, and it is enough to entitle 
the insured to recover if it appear that the stipulated event has 
happened, and that the party effecting the policy had an insura- 
ble interest, such as is described, in the life of the person insur- 
ed, at the inception of the contract, as the contract is not merely 
for indemnity, as in marine and fire policies.” 

Phenix Mutual Life Ins. Co. vs. Bailey.*. 

Rep’d Jour’! p. 658. 


* Decision rendered Dec. 11th, 1871. 
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§ 175. Fire.—Ownership—Trust.—The Company, by its 
policy, agreed to insure the plaintiffs against loss or damage by 
tire, to the amount of $3,000, on refined carbon oil and packa- 
ges containing the same, their own, or held on trust, on commis- 
sion, or sold but not removed, contained in bonded warehouse. 
Previous to the fire, the plaintiffs had sold the oil and received 
their pay, and by the delivery of invoices and guagers’ certifi- 
cates, there had been a complete delivery, according to the 
custom of the trade. But the place of storage had not been 
changed. It remained where it had been deposited by the plain- 
tiffs, without expense to the vendees. Held, that “it is not 
forbidden by the law that a policy should be so framed as that the 
insurance shall be inseparably attached to the property meant to 
be covered, so that successive owners, during the continuance of 
the risk, shall become, in turn, the parties really insured.” 

2 Duer on Ins., 49; Lecture 9, § 31. 

“Agents, commission merchants or others, having the custody 
of, and being responsible for, property, may insure in their own 
names; and they may, in their own names, recover of the in- 
surer, not only a sum equal to their own interest in the property, 
by reason of any lien for advances or charges, but the full 
amount named in the policy, up to the value of the property.” 

See De Forest vs. Fulton Ins. Co., 1 Hall S. C. Rep., 84; Stillwell vs. 
Staples, 19 N. Y., 401; Siter vs. Motts, 1 Harris, Penn. St. R., 218. 

And Held, that “it must be made to appear that the owner was 
in the intention of the person effecting the insurance, when the 
contract was made. Such intention need not have fastened, at 
the time of entering into the contract, upon the very person, 
who, when the contract matures, seeks to take the benefit of it.” 
And that “it is to be assumed that every one was in the inten- 
tion of the insurer, who subsequently, with design, takes such 
relation to him as brings him within the clauses of the policy. 
The intention must have been to effect insurance for any person 
and all persons, who, during the running of the policy, should 
have goods within the description of property insured.” Held, 
also, that the policy “was meant to cover that which had been 
sold, and of which a legal, binding delivery had been made ; 
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the ownership and right of control of which had passed, but 
which had not been in fact removed; of which no change of 
place indicated change of ownership and possession,” and that 
though the action is in the names of the persons named in the 
policy, their recovery will be in trust for the vendees. 


Waring et al. vs. The Indemnity Fire Ins. Co.* 
Rep’d Jour’! p. 672. NEC. A. 


POLICY. 


§ 176. Fime.—Avoidance of—Punctuation— Gunpowder.— 
The policy contained the following clause: “Or if gunpowder, 
phosphorus, saltpetre, naptha, benzine, benzine varnish, ben- 
zole, petroleum, or crude earth oils, are kept on the premises, 
or if camphene, burning fluid, refined coal or earth oils, are kept 
for sale, stored or used on the premises, in quantities exceeding 
one barrel at any one time, without written permission, or en- 
dorsed upon the policy ; then, and in every such case, this policy 
shall be void.” A number of causes, which should operate to 
avoid the policy, were set forth in the policy, and these causes 
were all embodied in separate clauses, each class being separated 
from the others by a semi-colon. Held, that “if there were in the 
clause in dispute a semi-colon where the word premises is first 
used, it may be, in view of the punctuation adopted in refer- 
ence to the other clauses, that this clause would be complete in 
itself, and exclude wholly from the premises gunpowder, salt- 
petre, and the other articles in the same class. But in the absence 
of the semi-colon, it is manifest that no greater restriction can 
be applied to gunpowder and saltpetre than to camphene and 
burning fluid, and that therefore the words “in quantities ex- 
ceeding one barrel at any one time,” are applicable alike to all 
the materials which are specified in the clause in controversy.” 


The Phenix Ins. Co. vs. Slaughter et al.t 
Rep’d Jour’! p. 666. U.8.8.C. 


PRACTICE. 


§ 177. Lire.—quity Jurisdiction—Policy.—The appel- 
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lants instituted a suit in equity in the Supreme Court of the Dis- 
trict of Columbia, to enjoin the appellee from assigning or in any 
manner disposing of two policies of insurance, and also praying 
that she might be compelled to deliver up the policies to be can- 
celled. The policies were issued by the appellants upon the 
life of the husband of the appellee. The husband died after the 
policies were issued, and due notice and proof of death was fur- 
nished the appellants, who refused to pay on the ground of 
fraudulent misrepresentations and fraudulent suppression of ma- 
terial facts. Held, that jurisdiction may be exercised by courts 
of equity “to rescind written instruments in cases where they 
have been procured by false representations, or by the fraudu- 
lent suppression of the truth, if it appear that the recision of 
the same is essential to protect the opposite party from pecuni- 
ary injury.” /eld, also, that whenever a court of law “is com- 
petent to take cognizance of a right, and has power to proceed 
to a judgment, which affords a plain, adequate and complete 
remedy, without the aid of a court of equity, the plaintiff must 
in general proceed in law, because the defendant, under such 
circumstances, has a right to a trial by jury.” 

Foley vs. Hill, 1 Phillips, 399; same case, 2 H. L. Cas., 28; Fire Ins. Co. 
vs. Delavan, 8 Paige, Ch. R., 422; Alexander vs. Muirhead, 2 Dessa, 162; 5 
Am. L. Reg., 564. 

Held, also, that “suits in equity, the judiciary act provides, 
shall not be sustained in either of the courts of the United 
States, in any case where plain, adequate and complete remedy 
may be had at law, and the same rule is applicable where the 
suit is prosecuted in the Chancery Court of this District.” 

Hipp vs. Babin, 19 How., 271; Parker vs. Lake Co., 2 Bl., 545; Boyce’ 
Ex’rs, vs. Grundy, 3 Pet., 210; Graves vs. Ins. Co., 2 Cran., 444; 1 Stat. 
at Large, 82. 

Held, also, that where the party, upon whose life the pol- 
icies were issued, has died, and due notice has been given 
and proof of loss furnished, and the obligation to pay has be- 
come fixed, by the terms of the policy, and the sums insured 
have become a purely legal demand, and nothing appears to 
show that the defense at law may not be as perfect and complete 
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as in equity, a suit in equity will not be sustained, and that the 
decree of the court below dismissing appellant’s bill be affirmed. 


Phenix Mutual Life Ins. Co. vs. Bailey. 
—$§ 174. 


STATUTES. 


§ 178. Fire.—Certificate of Authority—State Auditor.— 
The statute provided that “before the Auditor shall issue any 
certificate of authority, or any renewal of the same, the corpor- 
ation or its agent shall pay into the State Treasury for the sup- 
port of common schools, the sum of fifty dollars.” On the 25th 
of February the Auditor issued his certificate of authority to 
the company ; gave his receipt for $50 and his fees, and drew on 
the company his draft payable on sight. The draft was paid on 
presentation, and on the 21st of March the money was received 
by the Auditor, and was by him paid into the State Treasury. 
The Auditor had no authority by law to collect money. The ac- 
tion was against the company for doing business in the State with- 
out a certificate of authority. Held, that until the money was paid 
into the treasury, the Auditor had no power under the law to 
issue the certificate of authority, and that “if the corporation 
chose to pay this through the Auditor, then for that purpose he 
was the agent of the corporation, and not of the State, and un- 
til the money reached the State Treasury, it was under the con- 
trol of the corporation, and not of the State,” and that “because 
of the non-payment of this money, the certificate itself was 
void, and presented no defense to the action.” 


Hartford Ins, Co. vs. State of Kansas.* 
Rep’d Jour’) p. 682. 


* Decision rendered April 23d, 1872, To appear in 7 Kas. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE SUPREME 
COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


SUPREME COURT OF MISSISSIPPI, 


APRIL TERM, 1872. 
Appeal from Warren County Chancery Court. 


THE PHCENIX INS. CO. et al., Appellants, 


Us. 


HOFFHEIMER BROS. & CO., Appellees.* { 


A court of equity has authority to reform a contract when there has been an omission 
of a material word or stipulation by mistake, and a policy of insurance is within 
the principle. 

Equity will relieve against mistake as well as fraud in a deed or contract in 
writing, and parol evidence is admissable to prove the mistake. The relief will 
be — not only when the fact of the mistake is expressly established, but is 
fairly implied from the nature of the transaction. 

Decision in Oliver vs. M. C. Marine Ins. Co., 2 Curtis’ Rep., 291, affirmed: “If one 
who applies for insurance makes known that he is an agent only, and the compan 
agrees to effect the insurance, it is a necessary implication that such words Shalt 
be inserted in the policy as are usually inserted in such cases, and as are necessary 
to make a binding contract.” ‘ 

Where the agent procuring the insurance stated to the agent of the company, at the 
time of tal ing out a former policy, that he was doing business as agent of the ap- 
pellees, and the policy was issued to him as such agent, and afterwards requested 
the same agent to make another policy as the first was made out, and took it for 
granted that the agent had done so, Held, that this was a reasonable confidence, 
and that it was competent for the court below to correct and reform the policy, 
made on the agent’s own account, in such manner as to cover the interests of the 
appellees, and to render judgment for the appellees upon the policy as reformed. 


Harris & Harris, for Appellants. 
U. M. Youne, for Appellees. 


* Decision rendered April, 1872. 
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Peyton, Ch. J. 

On the 25th of May, 1868, Solomon Hoffheimer, Isaac Hoffheimer, 
Abraham Hoffheimer, John Meyer, Max Hoffheimer, and Moity 
Bachrach, partners in trade domiciled and resident at St. Louis, in 
the State of Missouri, negotiating under the name, firm and style of 
Hloffheimer, Bros. & Co., filed their bill in the Chancery Court of 
Warren county, against the Phoenix Insurance Company, to reform a 
policy of insurance against fire, and to enforce the payment of the 
amount insured. 

The bill alleges that in the month of August, 1865, complainants 
started a mercantile business in the city of Vicksburg, in the State of 
Mississippi, for the sale of liquors, tobacco, groceries and other wares 
and merchandise, and put the same in charge of, and under the control 
and management of Philip Sartorius, as agent, at a fixed salary for 
his services in conducting said business. That in the months of Au- 
gust and September, in the year 1865, they supplied said Sartorius, 
agent, with a stock of goods, which was insured from time to time, 
during the latter part of the year 1865 and the year 1866. ‘That on 
the 25th of September, 1865, the said Philip Sartorius, agent as afore- 
said, applied to William A. Fairchild, for insurance against loss and 
damage by fire on the goods so kept by him for sale, to the amount of 
$1,500, in and with the said Fairchild, as the legally constituted 
agent of the /Xtna Insurance Company, a corporation doing business 
in said city of Vicksburg, Mississippi, through their said agent. That 
at the time the said Sartorius applied to said Fairchild, agent for said 
insurance company, he informed said Fairchild, agent as aforesaid, 
that he, the said Sartorius, held said merchandise, and was selling the 
same as agent for complainants, his principals, and owners of said 
merchandise. That said insurance company, through said Fairchild, 
their agent, on the said 25th day of September, 1865, issued to said 
Sartorius, agent, a policy of insurance, assuming a risk of $1,500 
against fire on said merchandise, for the period of three months, the 
said Sartorius, as agent, paying therefor the premium. 

That said Fairchild was the agent of the 72tna Insurance Company, 
the Phoenix Insurance Company and the Hartford Fire Insurance 
Company. And that on the 19th of February, 1866, the first 
policy having expired, the said Sartorius applied to said Fairchild, 
agent of said Etna Insurance Company, for another policy of insur- 
ance against fire, risk to the same amount, on the said goods and 
merchandise, to be issued in the same way with the former, to the said 
Sartorius, agent, who paid said Fairchild therefor the premium. 
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That at the issuance of the first policy, in September, 1865, the 
said Fairchild had notice and full knowledge of the facts, that the 
said goods and merchandise were the property of complainants ; that 
Sartorius was their agent, and that the policy was for their benefit, 
and that said first policy was, in fact, issued to said Sartorius as agent 
of complainants, with the intent and for the purpose of protecting the 
interests of his principals in said goods. 

That on the 19th of February, 1866, the said Fairchild, agent of the 
Pheenix Insurance Company, being instructed by said Sartorius, agent, 
to make out the policy then applied for in said company, like the first 
one made out by said Fairchild, agent, for said Sartorius, agent, in the 
Etna Insurance Company, and knowing that it should be filled up 
so as to make the same valid and effectual to cover the interest of 
complainants in the merchandise, did, at said time, issue a policy 
taking a risk of $1,500 on said goods and merchandise, and received 
trom said Sartorius, agent, the premium for the same, but by accident 
or mistake, the defendants, by their agent, Fairchild, omitted and neg- 
lected to insert in said policy, that P. Sartorius, agent, was insured. 
And that on the 19th of May, 1866, the said policy was renewed for 
nine months, which would expire on the 19th of February, 1867. 
That at the time the renewal was made, it was confidently relied upon 
and believed by said Sartorius, that said policy, which was continued 
by said renewal, covered and protected the interests of complainants 
in said merchandise, which was destroyed by fire on the 23d of De- 
cember, 1866. 

The bill prays that said poticy of insurance and the renewal thereof, 
may be corrected and reformed by inserting therein that said insur- 
ance was made by P. Sartorius, agent, or of P. Sartorius, for whom it 
may concern, or of P. Sartorius, for account of complainants, or such 
other words as will cover and protect the interests of complainants in 
said goods, and that complainants may have the benefit of said policy 
of insurance so corrected and reformed, and that the sum so insured 
by said defendants on said goods and merchandise, be paid to them, 
and for such other or further relief as may be consistent with the facts 
of the case. 

The defendants in their answer deny that P. Sartorius ever notified 
them or gave them any information that the complainants were the own- 
ers of the goods insured. They admit, as stated in the bill, that said 
Sartorius did business as “agent,” both by publication and by his 
sign, but deny that they ever knew that he was in reality agent of 
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the complainants, as they supposed Sartorius adopted that mode of 
doing business for purposes of his own, and insist that he was the only 
person known to them in the transaction, and that the insurance was 
effected in his own name and on his own account. 

Upon the final hearing of the cause on bill, answer, exhibits and 
proofs, the court decreed that the policy of insurance mentioned in the 
bill, be'so corrected and reformed as to express the idea that said P. 
Sartorius was, by said policy, insured as agent, for and on account of 
complainants, so as to cover the interests of complainants in the 
goods insured by the policy of the defendants, and the court hay- 
ing corrected and reformed said policy as aforesaid, decreed that the 
defendants, the Phoenix Insurance Company, pay to the complainants 
the sum of $1,500, with $341.25 interest on the same, at 6 per cent., 
from the 1st day of April, 1867, to the date of this decree, and that 
the complainants have execution, &c. 

From this decree the defendants appealed to this court, and assigned 
for error: 


1. It was error to decree that the policy of insurance exhibited in 
the bill should be altered, changed or amended, as decreed. 


2. It was error to decree the payment of money to be made by the 
appellants to the appellees, as decreed. 


We will consider the errors assigned together, as they deny the right 
to reform the policy of insurance, and to enforce it as reformed. 

The interposition of a court of chancery to correct mistakes by 
ordering a proper deed to be executed, according to the true intent of 
the parties, is a very ancient doctrine. If on inquiry, it appears 
that the instrument does not contain what the parties intended it 
should, and understood that it did, it may be reformed by proof 
aliunde, so as to make it the evidence of what was the true agreement 
between the parties. It is wholly immaterial from what cause the de- 
fective execution of the intent of the parties arose. 

There cannot be any doubt that a court of equity has authority to 
reform a contract, where there has been an omission of a material 
word or stipulation, by mistake. And a policy of insurance is within the 
principle. But a court ought to be extremely cautious in the exercise of 
such an authority. It ought to withhold its aid where the mistake is 
not made out by the clearest evidence. 1 Phillips on Ins., 72, and 
2 Phillips on Ins., 560; Phoenix Fire Ins. Co. vs. Gunee, 1 Paige, 
278. It would be a great defect in what Lord Eldon terms the moral 
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jurisdiction of the court, if there was no relief for such a case. The 
cases concur in the strictness and difficulty of the proof, but still they 
admit it to be competent, and the only question is, Does it satisfy the 
mind of the Court? 

And the doctrine is well established in this country, that equity will 
relieve against mistake as well as fraud, in a deed or contract in 
writing; and parol evidence is admissable to prove the mistake, 
though it is denied in the answer, and this either where the’ plaintiff 
seeks relief, affirmatively, on the ground of mistake, or where the 
defendant sets it up as a defense, or to rebut an equity. Gillespie vs. 
Moon, 2 John, Ch. 585; Willman vs. Wright, 9 Ind., 126, and David- 
son vs. Green, 3 Sneed, 384; Lambert vs. Hill, 41 Me., 475, and 
Adams vs. Stevens, 49 Me., 366. 

While chancery has no power to make contracts for parties, or to 
substitute one for another, it can and will decree that they shall re- 
form those which they have actually made; and if the paper does not 
fulfill, or violates their understanding it will be rectified and made to 
conform to it. 

And a court of equity will grant relief in cases of mistake in writ- 
ten agreements, not only where the fact of the mistake is expressly 
established, but is fairly implied from the nature of the transaction. 
1 Story’s Eq. Jur., 161, sec. 162, and Wyche vs. Green, 11 Ga., 171, 
172. 

In the case of Tilton vs. Tilton, 9 N. H., 385, tenants in common 
agreed to make partition pursuant to the award of referees, and exe- 
cuted deeds for that purpose. In the deed to the complainant, a tract. 
of land assigned to him, was omitted by mistake. The parties took 
possession according to their deeds. The defendant in his answer 
denied the mistake. The court held, that the mistake should be cer- 
tified, and that a specific performance of the contract, as to the tract 
omitted, should be decreed. But in such cases the mistake must be 
made out in the most clear and decided manner, and to the entire sat- 
isfaction of the court, and the proofs must be clear and convincing, 
when the mistake is denied in the answer. 

In the case of Mosby vs. Wall, 23 Miss., 81, it was held that a bill 
would lie to correct a mistake in a written contract, and enforce a 
specific performance of the contract as corrected. 

But to authorize a court of equity to reform and enforce the con- 
tract, the evidence of the alleged mistake should be free from doubt ; 
and in the case of Oliver vs. M. C. Marine Ins. Co., 2 Curtis’ Rep., 
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291, the court says: ‘If one who applies for insurance makes known 
that he is an agent only, and the company agrees to effect the insur- 
ance, it is a necessary implication that such words shall be inserted 
in the policy, as are usually inserted in such cases, and as are neces- 
sary to make a binding contract. It is to be presumed that the 
underwriters intend to earn their premium, and therefore that they 
expect and desire that the insurance should attach upon some interest, 
and understand and agree, if a known agent applies for insurance, 
that the formula usually inserted when an agent obtains insurance, 
and which is necessary to the assumption of the risk, shall be in the 
policy when it is drawn. I think it may be safely laid down, that 
when a contract is made for a policy, whatever clause is usually 
inserted in policies, by reason of a given state of facts, and which it 
is necessary to insert to adapt the policy to that state of facts, both 
parties will be understood as agreeing to have inserted, if they are 
both apprised of that state of facts, and contract in reference to it.” 

That it is usual and necessary to insert in policies of insurance 
effected by agents in their own names, a declaration that they are 
insured as agents, or for whom it may concern, or some equivalent 
words, or to declare specially on whose account the insurance is made, 
will hardly be controverted. 

In the case under consideration, it is admitted by the defendants in 
the court below by their answer that Sartorius did business in Vicks- 
burg, as “‘agent,”” both by publication and by his sign. 

William A. Fairchild, agent for the Phoenix Insurance Company, 
states in his testimony that on the 25th of September, 1865, the tna 
Insurance Company, through him as their agent, insured P. Sartorius, 
as agent, to the amount of $1,500. Sartorius, in his testimony, states 
that when he took out the first policy of insurance, as above stated, on 
the 25th of September, 1865, he informed said Fairchild that he was 
doing business for the Hoffheimer Brothers & Co., of St. Louis, as 
their agent, and as the first policy was issued to him as agent, he 
requested Fairchild to make out the subsequent policies of insurance, 
which were issued to him, as the first was made out, and taking it for 
granted that Fairchild had done so, he never examined them until 
after the fire. 

This was but a reasonable confidence, which he reposed in Mr. 
Fairchild, who, if we are to judge from his testimony, does not enter- 
tain a very exalted opinion of the integrity of Mr. Sartorius. 

There can be no doubt that Mr. Fairchild had seen the sign and the 
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advertisements of Mr. Sartorius, as agent. But he may have sup- 
posed, as we may infer from his testimony, that this mode of adver- 
tising was adopted merely ‘to cover up his goods.” 

W. T. Page, who was an agent for several insurance companies, at 
Vicksburg, at the time the policy of insurance was issued, states in 
his testimony that if the applicant for insurance makes known to the 
insurance agent that he is selling goods as agent, it would be the duty 
of the insurance agent to fill up the policy to the applicant as agent. 

It is very clear from the testimony that Sartorius was doing busi- 
ness as agent when these policies of insurance were taken out, and 
that by the first of them P. Sartorius was insured as agent, and there 
is no perceivable reason why the word agent should have been omitted 
in the subsequent policies of insurance. There is no evidence of a 
change of circumstances, between issuance of the first and the subse- 
quent policies, which would authorize the underwriters to believe that 
there was a change of the ownership, in the interim, of the property to 
be insured. We are entirely satisfied that the policy sought to be cor- 
rected and reformed, was intended by the parties to insure P. Sartorius, 
agent, and therefore there is no error in the decree of the court below 
in this respect. 

Tf the court has a competent jurisdiction, as we have seen it has, to. 
correct such mistakes, the agreement, when corrected and made to 
speak the real sense of the parties, ought to be enforced, as well as 
any other agreement, perfect in the first instance. 

It ought to have the same efficacy, and be entitled to the same pro- 
tection, when made accurate under the decree of the court, as when 
made accurate by the act of the parties. 

The decree is affirmed. 

[Mr. Justice Simrall not sitting, having been of counsel in this case 
in the court below. ] 
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Policies of life insurance are governed, in some respects, by different rules of con- 
struction from those applied by the courts in case of policies against marine and 
fire risks. 

Marine and fire policies are contracts of indemnity, by which the claim of the 
insured is commensurate with the damages he has sustained by the loss of, or in- 
jury to, the property insured; and an absolute sale of the property insured, prior 
to the alleged disaster, is a good defense to an action on the policy. 


The contract of life insurance is not necessarily one merely of indemnity for a pecu- 
niary loss, as in marine and fire policies. 

Decided cases holding that the insured must necessarily have some pecuniary 
interest in the life of the cestui que vie, are founded on an erroneous view of the 
nature of the contract. 

A life policy is not invalid as a wager policy if the relation, whether of consanguinity 
or affinity, was such between the person, whose life was assured, and the benefici- 
ary named in the policy, as warrants the conclusion that the beneficiary had an 
interest, whether pecuniary or arising from dependence or natural affection, in the 
life of the insured. 


It is enough to entitle the insured in a life policy to recover, if it appears that the 
stipulated event has happened , and that the party effecting the policy had an in- 
surable interest, such as is described, in the life of the person insured, at the incep- 
tion of the contract. 

The provision of the judiciary act that suits in equity shall not be sustained in either 
of the courts of the United States, in any case where plain, adequate and complete 
remedy may be had at law, is applicable where the suit is prosecuted in the chan- 
cery court of the District of Columbia. 

Jurisdiction may be exercised by courts of equity to rescind written instruments, in 
cases where they have been procured by false representations or by fraudulent 
suppression of the truth, if it appear that the recision of the same is essential to 
protect the opposite party from pecuniary injury. 

Where the party upon whose life the policy was issued, has died, and notice has been 
given, and the required proof furnished, and the obligation to pay has become 
fixed, by the terms of the policy, and the sum insured has become a purely legal 
demand, and nothing appears to show that the defense at law may not be as per- 
fect and complete as in equity, a suit in equity will not be sustained. 


Mr. Justice Ciirrorp delivered the opinion of the court. 


* Decision rendered Dec. 11th, 1871. 
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Policies of life insurance are governed, in some respects, by differ- 
ent rules of construction from those applied by the courts in case of 
policies against marine risks or policies against loss by fire. 

Marine and fire policies are contracts of indemnity, by which the 
claim of the insured is commensurate with the damages he sustained 
by the loss of, or injury to, the property insured. Such being the 
nature of the contract, it is clear that an absolute sale of the property 
insured, prior to the alleged disaster, is a good defence to an action 
on the policy, as the insured cannot justly claim indemnity for the loss 
of, or injury to, property in which he had no insurable interest at the 
time the loss or injury occured. 

Life assurances have sometimes been construed in the same way ; 
but the better opinion is, that the decided cases which proceed upon 
the ground that the insured must necessarily have some pecuniary 
interest in the life of the cestui que vie, are founded in an erroneous 
view of the nature of the contract ; that the contract of life insurance 
is not necessarily one merely of indemnity for a pecuniary loss, as in 
marine and fire policies ; that it is sufficient to show that the policy is 
not invalid as a wager policy, if it appear that the relation, whether 
of consanguinity or of affinity, was such, between the person whose 
life was insured and the beneficiary named in the policy, as warrants 
the conclusion that the beneficiary had an interest, whether pecuniary 
or arising from dependence or natural affection, in the life of the per- 
son insured. Dalby vs. the India and London Ins. Co., 15 C. B.., 
365; Loomis vs. Eagle L. and H. Ins. Co., 6 Gray, 396; Lord vs. 
Dall, 12 Mass., 118; Trenton L. and F. Ins. Co. vs. Johnson, 4 Zab., 
576; Rawls vs. American L. Ins. Co., 36 Barb., 357; same case, 27 
N. Y., 282. 

Insurers in such a policy contract to pay a certain sum, in the event 
therein specified, in consideration of the payment of the stipulated 
premium or premiums, and it is enough to entitle the insured to re- 
cover if it appear that the stipulated event has happened, and that 
the party effecting the policy had an insurable interest, such as is 
described, in the life of the person insured, at the inception of the 
contract, as the contract is not merely for an indemnity, as in marine 
and fire policies. 

Two policies for insurance, upon the life of Albert W. Bailey, the 
husband of the appellee, were issued by the appellants, and made pay- 
able to the appellee in ninety days after due notice and proof of the 
death of the husband. He died on the eleventh of October following, 
and due notice of that event was given to the appellants by the ap- 
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pellee, to whom the sums insured, amounting to ten thousand dollars, 
were payable, but they refused to pay the same, upon the ground that 
the policies were obtained by fraudulent misrepresentations and by the 
fraudulent suppression of material facts. ‘They not only refused to 
pay the sums insured, but instituted the present suit in equity to en- 
join the appellee from assigning, or in any manner disposing of the 
policies, and also prayed that she might be compelled by the decree of" 
the court to deliver up the policies to be cancelled, and for further 
relief. Process was issued and served, and the respondent appeared 
and answered, denying all the charges set forth in the bill of complaint, 
and alleging that the complainants were bound to pay her the entire 
sums insured in the respective policies. Proofs were taken on both 
sides, and the cause having been duly transferred to the general term, 
the parties proceeded to final hearing, and the supreme court of the dis- 
trict entered a decree dismissing the bill of complaint with costs, but 
without prejudice, and the complainants appealed to this court. 

Fraudulent misrepresentations and the fraudulent suppression of 
material facts are the principal grounds alleged for the relief prayed 
in the bill of complaint, and it must be conceded that the proofs in- 
troduced by the complainants tend strongly to support the allegations 
which contain those charges. Those allegations in the bill of complaint 
are denied in the answer, and the respondent has introduced proofs in 
support of those denials; but it is not going too far to say that the 
weight of the evidence, as exhibited in the record, is adverse to the 
pretensions of the respondent, nor does it appear that any different. 
views were entertained by the subordinate court. Grant all that, and 
still it does not follow that the decree in the court below is erroneous,. 
as the bill of complaint may well have been dismissed upon grounds 
wholly disconnected from the merits of the controversy. 

Suits in equity, the judiciary act provides, shall not be sustained in 
either of the courts of the United States, in any case where plain, ade- 
quate, and complete remedy may be had at law, and the same rule is 
applicable where the suit is prosecuted in the chancery court of this 
district. Hipp vs. Babin, 19 How., 271; Parker vs. Lake Co., 2 BL., 
545; Boyce Ex’rs vs. Grundy, 3 Pet., 210; Graves vs. Ins. Co., 2 
Cran., 444; 1 Stat. at Large, 82. 

Much consideration was given to the construction of that section of 
the judiciary act in the case first referred to, and also to the question 
whether a party seeking to enforce a legal right could resort to equity 
in the first instance in a controversy where his remedy at law is com- 
plete, and the court, without hesitation, came to the conclusion that 
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he could not, if his remedy at law was as practical and as efficient to 
the ends of justice and its prompt administration as the remedy in 
equity. 

Most of the leading authorities were carefully examined on the 
occasion, and the court came to the following conclusion, which ap- 
pears to be correct: ‘That whenever a court of law in such a case is 
competent to take cognizance of a right, and has power to proceed to 
a judgment which affords a plain, adequate, and complete remedy, 
without the aid of a court of equity, the plaintiff must in general 
proceed at law, because the defendant, under such circumstances, has 
a right to a trial by jury. Foley vs. Hill, 1 Phil., 399; same case, 2 
H. L. Cas., 28; Fire Ins. Co. vs. Delavan, 8 Paige Ch. R., 422; Al- 
exander vs. Muirhead, 2 Dessa., 162; 5 Am. L. Reg., 564. 

Exceptions undoubtedly exist to that rule, of which there are many 
to be found in the reports of judicial decisions, and in which preventive 
relief was administered by injunction. Such relief is granted to pre- 
vent irreparable injury or a multiplicity of suits, or where the injury 
is of such a nature that it cannot be adequately compensated by dam- 
ages at law, or is such, as, from its continuance or permanent mis- 
chief, must occasion constantly recurring grievance, which cannot be 
removed or corrected otherwise than by such a preventive remedy. 

Authorities to show that equity will interfere to restrain irreparable 
mischief, or to suppress oppressive and interminable litigation, or to 
prevent multiplicity of suits, is unnecessary, as that proposition is 
universally admitted. 

Jurisdiction may also be exercised by courts of equity to rescind 
written instruments in cases where they have been procured by false 
representations or by the frandulent suppression of the truth, if it 
appear that the recision of the same is essential to protect the oppo- 
site party from pecuniary injury. Equity will rescind or enjoin such 
instruments where they operate as a cloud upon the title of the oppo- 
site party, or where the instruments are of [such] a character that the 
vice in the inception of the same would be unavailing as a defense by 
the injured party, if the instruments were transferred for value into the 
hands of an innocent holder. Title deeds fraudulently procured may, 
under such circumstances, be decreed to be cancelled or reformed, as 

‘the case may be, and bills of exchange or promissory notes may be 
enjoined and practically divested of their negotiable quality. 

Such jurisdiction also extends to the protection of letters-patent 
against infringement, and is exercised in many cases to prevent waste, 
and for many other judicial purposes, but the rule in the federal courts 
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is universal that if the defendant has a good defense at law, and the 
remedy at law is as perfect and competent as the remedy in equity, 
an injunction will not be granted. 

Whether the remedy sought in this case would have been available 
if the suit had been instituted before the death of the person whose 
life was insured it is not necessary to determine, as no such question 
is involved in the record. Suffice it to say upon that topic that the 
complainant has not referred the court to any decided case which sup- 
ports the affirmative even of that inquiry, but the difficulcy in the way 
to such a conclusion in the case before the court is much greater, as 
by the death of the cestui que vie, the obligation to pay, as expressed 
in the policies, became fixed and absolute, subject only to the condi- 
tion to give notice and furnish proof of that event within ninety days. 
Notice having been given and the required proof’ furnished, the obli- 
gation to pay certainly became fixed by the terms of the policies and 
the sums insured became a purely legal demand, and if so, it is difti- 
cult to see what remedy, more nearly perfect and complete, the appel- 
lants can have than is afforded them by their right to make defense at 
law, which secures to,them the right of trial by jury. Foley vs. Hill, 
2 Ho. L. Cas., 45; Thrale vs. Ross, 2 Bro. C. C., 56; Arundle vs. 
Holmes, 4 Beay., 325; Norris vs. Day, 4 Y. & C., 475. 

Where a party, if his theory of the controversy is correct, has a 
good defense at law to ‘‘a purely legal demand,” he should be left to 
that means of defense, as he has no occasion to resort to a court of 
equity for relief, unless he is prepared to allege and prove some special 
circumstances to show that he may suffer irreparable injury if he is 
denied a preventive remedy, Nothing of the kind is to be appre- 
hended in this case, as the contracts, embodied in the policies, are to 
pay certain definite sums of money, and the record shows that an 
action at law has been commenced by the insured to recover the 
amounts, and that the action is now pending in the court whose decree 
is under re-examination. 

Courts of equity unquestionably have jurisdiction of fraud, misrep- 
resentation, and fraudulent suppression of material facts in matters 
of contract, but where the cause of action is ‘‘a purely legal demand,” 
and nothing appears to show that the defense at law may not be as 
perfect and complete as in equity, a suit in equity will not be sustained 
in a federal court, as it is clear that the case, under such circumstan- 
ces, is controlled by the sixteenth section of the judiciary act. 

Decree affirmed. 
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SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1871. 


In Error to the Circuit Court of the United States for the District of 
Connecticut. 


JOHN F. SEMMES, Adm’r of Wm. R. Luckett, dee’d, ) 
PUfiin Error, | 


vs. 
THE CITY FIRE INS. CO., of Hartford.* 


Where the policy provided that no suit or action shall be sustainable, unless com- 
menced within the time of twelve months next after the loss should occur, and 
in case such action shall be commenced after the expiration of twelve mouths 
next after such loss, the lapse of time shall be taken and deemed as conclusive ev- 
idence against the validity of the claim, the period of twelve months does not open 
and expand itself so as to receive within it three or four years of legal disability, 
created by the war, and then close together at each end of that period so as to 
complete itself, as though the war had never occurred. 

If the plaintiff shows any reason, which in law rebuts the presumption, which on 
failure to sue within twelve months, is by the contract made conclusive against the 
validity of the claim, that presumption is not revived again by the contract. 

When the bar of the contract is removed, there still remains the bar of the statute, 
and though the plaintiff may show, by his disability to sue, a sufficient answer to 
the twelve months provided by the contract, he must still bring his suit within the 
reasonable time fixed by the legislative authority, that is, by the statute of limita- 
tions. 

The disability to sue imposed on the plaintit? by the war relieves him from the conse- 
quences of failing to bring suit within twelve months after the loss, and that part 
of the contract presents no bar to plaintitf’s right to recover. 


Mr. Justice MILier delivered the opinion of the court. 


This is an action on a policy of insurance commenced on the 31st 
day of October, 1866, in the Circuit Court of the United States tor 
the District of Connecticut, for a loss which occurred on the 5th day 
of January, 1860. 

The only plea of the defendant is that the action was not brought 
within twelve months after the loss occurred, as provided in one of 
the conditions of the policy. To this plea there are replications set- 
ting up, among other things, that the late civil war prevented the 


* Decision rendered Dec. 18th, 1871. 
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bringing of the suit within the twelve months provided in the condi- 
tion, the plaintiff being a resident and ‘citizen of the State of Missis- 
sippi, and the defendant of Connecticut, during all that time. 

There is in the record a paper purporting to be an opinion of the 
court and a finding of the facts by the court, which finding is so 
mixed up with the argument of the court in support of its decision 
that, under the construction so frequently given to the act of March 
3d, 1865, the paper cannot be treated as a part of the record, and can 
give us no aid in deciding the case, except what may be derived from 
the able argument of the learned judge who decided it below. 

Fortunately, the pleadings themselves set up facts of which this 
court can take judicial notice sufficient to enable us to decide on the 
alleged error of the record, which is that the plea of defendant was 
held to present a good bar to the action, notwithstanding the effect of 
the war on the rights of the parties. 

The circuit court, in arriving at this conclusion, held, first, that the 
condition in the contract, limiting the time in which suit could be 
brought, was, like the statute of limitation, susceptible of such enlarg- 
ment, in point of time, as was necessary to accommodate itself to the 
precise number of days during which the plaintiff was prevented from 
bringing suit by the existence of the war. Ascertaining this by a 
‘reference to certain public acts of the political departments of the 
government, the court found that there was, between the time at which 
it fixes the commencement of the war and the date of plaintiff’s loss, 
a certain number of days, which, added to the time between the close 
of the war and the commencement of the action, amounted to more 
than the twelve months allowed by the condition of the contract. 

It is not necessary, in the view which we take of the matter, to in- 
quire whether the circuit court was correct in the principle by which it 
fixed the date either of the commencement or cessation of the disa- 
bility to sue, growing out of the events of the war. For we are of 
opinion that the period of twelve months which the contract allowed 
the plaintiff for bringing his suit, does not open and expand itself so 
as to receive within it three or four years of legal disability created by 
the war, and then close together at each end of that period so as to 
complete itself, as though the war had never occurred. 

It is true that, in regard to the limitation imposed by statute, this 
court has held that the time may be computed, but there the law im- 
poses the limitation and the law imposes the disability. It is nothing, 
therefore, but a necessary legal logic that the one period should be 
taken from the other. If the law did not, by a necessary implication, 
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take this time out of that prescribed by the statute, one of two things 
would happen: either the plaintiff would lose his right of suit by a 
judicial construction of law which deprived him of the right to sue, yet 
permitted the statute to run until it became a complete bar, or else, 
holding the statute under the circumstances to be no bar, the defend- 
ant would be left, after the war was over, without the protection of 
any limitation whatever. It was therefore necessary to adopt the 
time provided by the statute as limiting the right to sue, and deduct 
from that time the period of disability. 

“Such is not the case as regards this contract. Defendant has made 
its own special and hard provision on that subject. It is not said, as 
in a statute, that plaintiff shall have twelve months from the time his 
cause of action accrued to commence suit, but twelve months from the 
time of loss ; yet by another condition, the loss is not payable until 
sixty days after it shall have been ascertained and proved. The con- 
dition is that no suit or action shall be sustainable unless commenced 
within the time of twelve months next after the loss shall occur, and in 
case such action shall be commenced after the expiration of twelve 
months neat after such loss, the lapse of time shall be taken and 
deemed as conclusive evidence against the validity of the claim. 
Now, this contract relates to the twelve months next succeeding the 
occurrence of the loss, and the court has no right, as in the case of a 
statute, to construe it into a number of days equal to twelve months, 
to be made up of the days in a period of five years in which plaintiff 
could lawfully have commenced his suit. So also if the plaintiff 
shows any reason which in law rebuts the presumption, which, on the 
failure to sue within twelve months is, by the contract, made conclu- 
sive against the validity of the claim, that presumption is not revived 
again by the contract. It would seem that when once rebutted fully, 
nothing but a presumption of law or presumption of fact could again 
revive it. There is nothing in the contract which does it, and we 
know of no such presumption of law. Nor does the same evil conse- 
quence follow from removing absolutely the bar of the contract that 
would from removing absolutely the bar of the statute, for when the 
bar of the contract is removed there still remains the bar of the statute, 
and though plaintiff may show by his disability to sue a sufficient 
answer to the twelve months provided by the contract, he must still 
bring his suit within the reasonable time fixed by the legislative au- 
thority, that is, by the statute of limitations. 

We have no doubt that the disability to sue imposed on plaintiff by 
the war relieves him from the consequences of failing to bring suit 
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within twelve months after the loss, because it rendered a compli- 
ance with that condition impossible and removes the presumption 
which that contract says shall be conclusive against the validity of the 
plaintiff’s claim. That part of the contract, therefore, presents no 
bar to plaintiff’s right to recover. 

As the circuit court founded its judgment on the proposition that it 
did, that judgment must be reversed and the case remanded for a new 
trial. 


SUPREME COURT OF THE UNITED STATES, 
DECEMBER TERM, 1870. 


In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 


THE PHQENIX INSURANCE COMPANY, PU ff in Error, 
Us. 


W.A. SLAUGHTER & JACOB STEWART, late partners 
as W. A. Stewart & Co.* 


The policy contained the following clause: ‘Or if gunpowder, phosphorus, sualt- 
petre, naptha, benzine, benzine varnish, benzole, petroleum, or crude earth oils, 
are kept on the premises, or if camphene, burning fluid, refined coal or earth oils 
are kept for sale, stored or used on the premises, in quantities exceeding one bar- 
rel at any one time, without written permission, or indorsed upon the policy: then 
and in every such case this policy shall be void.” A number of causes, which 
should operate to avoid the policy were set forth, and these causes were all em- 
bodied in separate clauses, each class being separated from the others by a semi- 
colon, Jield, that if there were in the clause in dispute a semicolon where the 
word premises is first used, it might be that this clause would be complete in it- 
self, and wholly excluded gunpowder from the premises, but that in the absence of 
the semicolon, no greater restriction can be applied to gunpowder and saltpetre, 
than to camphene and burning fluid, and that the words “in quantities exceeding 
- a at any one time” are applicable alike to all the materials specified in 
the clause. 


Mr. Justice Davis delivered the opinion of the court. 


This suit was brought to recover for a loss by fire, and the only 
question presented by the record for decision relates to the sufficiency 
of the third plea, to which the circuit court sustained a demurrer. 


* Decision rendered Noy. 27th, 1871. 
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Whether the plea be good or bad, depends upon the proper construc- 
tion to be given to one of the conditions attached to the policy of 
insurance, which the assured were required to observe. This condi- 
tion applies to the keeping of gunpowder on the premises. It is con- 
tended by the insurance company that keeping gunpowder in the 
store, in any quantity, vacated the policy, while the assured insist the 
policy is not defeated if they did not keep more than one barrel at a 
time. The clause of the policy out of which this difference in opinion 
arises is as follows: ‘Or if gunpowder, phosphorus, saltpetre, nap- 
tha, benzine, benzine varnish, benzole, petroleum, or crude earth oils 
are kept on the premises, or if camphene, burning fluid, refined coal 
or earth oils are kept for sale, stored, or used on the premises, in 
quantities exceeding one barrel at any one time, without written per- 
mission, or endorsed upon the policy: then and in every such case 
this policy shall be void.” 

If this clause were detached from other parts of the instrument, 
there might be some question as to its proper grammatical construc- 
tion. But such is not the case. It is the last clause in the fourth 
sub-division of the conditions embraced in the body of the policy, and 
in this sub-division a number of causes are set forth which shall ope- 
rate to avoid the policy. These causes are all embraced in separate 
clauses, each class being separated from the others by a semicolon. 
If there were in the clause in dispute a semicolon where the word 
premises is first used, it may be, in view of the punctuation adopted 
in reference to the other clauses, that this clause would be complete in 
itself, and exclude wholly from the premises gunpowder, saltpetre, 
and the other articles in the same class. But in the absence of the 
semicolon, it is manifest that no greater restriction can be applied to 
gunpowder and saltpetre than to camphene and burning fluid, and 
that, therefore, the words ‘in quantities exceeding one barrel at any 
one time” are applicable alike to all the materials which are specified 
in the clause in controversy. This construction is fortified by the 
nature of the forbidden articles. Saltpetre is not a dangerous sub- 
stance ; and yet according to the view of the counsel for the plaintiff 
in error, it is prohibited altogether, while a barrel of camphene and 
burning fluid, which are inflammable, can be stored with impunity. A 
construction that would lead to such a result cannot be adopted, un- 
less the language employed leaves no other alternative. 

Besides, if the contract is as contended for, it would impeach the 
good faith and fair dealing of the insurance company, for it would be 
deceptive, and calculated to mislead those who are not well informed 
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on matters of this kind. It is well known that the agencies of this 
company are located in all parts of the country, and that in many 
places where they are established, housekeepers generally keep on 
hand, for their own use, in small quantities, gunpowder, saltpetre, 
benzine, and perhaps other interdicted articles. It would never occur 
to this class of persons, on making application at one of these agen- 
cies for insurance, that they were forbidden to keep these things in 
their houses, and unless their attention was particularly called to the 
subject, which would be an unusual occurrence, they would take out 
their policies in the belief that they could keep and use the substances 
required for their necessities as they had been in the habit of doing ; 
and if they should happen to read over the schedule of conditions 
annexed to the policy, usually printed in the smallest type, not being 
accustomed to a critical examination of the structure of sentences, 
they would naturally conclude, as saltpetre and gunpowder are classed 
together, and as saltpetre is comparatively harmless, while camphene 
and burning fluid are quite dangerous, that the restriction at the end 
of the enumerated articles was intended to be applied to all of them 
alike. 

This, too, is the rational construction of the clause in question, and 
we cannot suppose the company which framed this policy intended it 
to be interpreted differently. 

If insurance companies do not mean to take risks on property where 
gunpowder, saltpetre, and the like substances are kept, even for ordin- 
ary use, then good faith to the assured requires that they should de- 
clare their intention in terms which cannot admit of controversy ; 
and, in order to avoid just cause of complaint, it would be better for 
them to employ type, in relation to this important subject, large 
enough to arrest the attention of an interested party. 

In our opinion the circuit court did not err in sustaining the de- 
murrer to the third plea, and the judgment of that court is, according- 
ly, affirmed. 

The motion for damages is disallowed. 
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SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1871. 


In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 


WM. C. HALL & JOHN S. LONG, doing business under } 
the firm and style of Hall & Long, Pl’ffs in Error, 


i] 
vs. 


THE NASHVILLE & CHATTANOOGA R. R. CO.* \ 


As between 2 common carrier of goods and an underwriter upon them, the liability 
to the owner for their loss or destruction is primarily upon the carrier, while the 
liability of the insurer is only secondary. 

In respect to the ownership of the goods and the risk incident thereto, the owner and 
the insurer are considered but one person, having together the beneficial right to 
the indemnity due from the carrier for a breach of his contract, or for non-perform- 
ance of his legal duty. 


The insurer stands practically in the position of a surety, and whenever he has in- 
demnified the owner for the loss, he is entitled to all the means of indemnity, 
which the satisfied owner held against the party primarily liable. 


This right of the insurer rests upon the doctrine of subrogation, and depends not 
upon privity of contract, but is worked out through the right of the creditor or 
owner. Hence, any insurer who has paid a loss may use the name of the assured 
in an action to obtain redress from the carrier, whose failure of duty caused the 
loss. 


There is no reason for the subrogation of insurers by marine policies to the rights of 
the assured against a carrier by sea, which does not exist in support of a like sub- 
rogation in case of an insurance against fire on land. 

Where the fire by which the goods were destroyed was accidental and without fault 
of the carriers they were responsible. Where a loss occurs, unless caused by act 
of God or of a public enemy, the carrier is always in fault, and the law raises 
against him a conclusive presumption of misconduct or breach of duty in rela- 
tion to every loss not caused by excepted perils. 


Wituiam Atwoon, for Pls in Error. 
Henry Cooper, for Def’ts in Error. 


Mr. Justice Strona delivered the opinion of the court. 


It is too well settled by the authorities to admit of question that, as 
between a common carrier of goods and an underwriter upon them, 


~ ® Decision rendered March 4th, 1872. 
> 
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the liability to the owner for their loss or destruction is primarily upon 
the carrier, while the liability of the insurer is only secondary. The 
contract of the carrier may not be first in order of time, but it is first 
and principal in ultimate liability. In respect to the ownership of the 
goods, and the risk incident thereto, the owner and the insurer are 
considered but one person, having together the beneficial right to the 
indemnity due from the carrier for a breach of his contract or for non- 
performance of his legal duty. Standing thus, as the insurer does, 
practically, in the position of a surety, stipulating that the goods shall 
not be lost or injured in consequence of the peril insured against, 
whenever he has indemnified the owner for the loss, he is entitled to 
all the means of indemnity which the satisfied owner held against the 
party primarily liable. His right rests upon familiar principles of 
equity. It is the doctrine of subrogation, dependent not at all upon 
privity of contract, but worked out through the right of the creditor 
or owner. Hence it has often been ruled that an insurer, who has 
paid a loss, may use the name of the assured in an action to obtain 
redress from the carrier whose failure of duty caused the loss. It is 
conceded that this doctrine prevails in cases of marine insurance, but 
it is denied that it is applicable to cases of fire insurance upon land, 
and the reason for the supposed difference is said to be that the in- 
surer in a marine policy becomes the owner of the lost or injured 
property by abandonment of the assured, while in land policies there 
can be no abandonment. But it is a mistake to assert that the right 
of insurers in marine policies to proceed against a carrier of the 
goods, after they have paid a total loss, grows wholly or even princi- 
pally, out of any abandonment. There can be no abandonment where 
there has been total destruction. There is nothing upon which it can 
operate, and an insured may recover for a total loss without it. . It is 
laid down in Phillips on Insurance, § 1,723, that ‘‘a mere payment of 
a loss, whether partial or total, gives the insurers an equitable title to 
what may afterwards be recovered from other parties on account of the 
loss,” and that ‘‘ the effect of a payment of a loss is equivalent in this 
respect to that of abandonment.” ‘There is then, no reason for the 
subrogation of insurers by marine policies to the rights of the assured 
against a carrier by sea which does not exist in support of a like sub- 
rogation in case of an insurance against fire on land. Nor do the 
authorities make any distinction between the cases, though a carrier 
may, by stipulation with the owner of the goods, obtain the benefit of 
insurance. 

In Gales vs. Hailman, 11 Penn., St., 515, it was ruled that a ship- 
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per, who had received from his insurer the part of the loss insured 
against, might sue the carrier on the contract of bailment, in his own 
right not only for the unpaid balance due to himself, but as trustee for 
what had been paid by the insurer in aid of the carrier, and that the 
court would restrain the carrier from setting up the insurer’s payment 
of his part of the loss as partial satisfaction. So in Hart et al. vs. 
The Western Railroad Company, 13 Met., Mass., it was held that 
where underwriters had paid a loss by fire caused by a locomotive of 
a railroad corporation, the owner might recover also from the corpor- 
ation for the use of the underwriters, and that he could not release the 
action brought by them in his name. There is also a large class of 
cases in which attempts have been made by insurers, who had paid a 
loss, to recover from the party in fault for it, by suit in their own 
right, and not in the right of the assured. Such attempts have failed, 
but in all the cases it has been conceded that suits might have been 
maintained in the name of the insured party for the use of the insur- 
ers. Rockingham Mutual Fire Insurance Company vs. Bosher, 39 
Me., 253; Peoria Ins. Co. vs. Frost, 37 Ill., 333; Conn. Mut. Life 
Ins. Co. vs. New York & New Haven R. R. Co., 25 Conn., 265. And 
such is the English doctrine settled at an early period. Mason vs. 
Sainsbury, 3 Dougl., 60; Yates vs. Whyte, 4 Bingh. N.C., 272; 
Clark vs. Blything, 2 B. & C., 254; Randall vs. Cochrane, 1 Ves., 
Sen., 98. 

It has been argued, however, that these decisions rest upon the doc- 
trine that a wrong-doer is to be punished ; that the defendants against 
whom such actions have been maintained were wrong-doers ; but that, 
in the present case, the fire by which the insured goods were destroyed 
was accidental, without fault of the defendants, and therefore that 
they stood, in relation to the owner, at most in the position of double 
insurers. The argument will not bear examination. A carrier is not 
an insurer, though often loosely so called. The extent of his respon- 
sibility may be equal to that of an insurer, and even greater, but its 
nature is not thesame. His contract is not one for indemnity independ- 
ent of the care and custody of the goods. He is not entitled to a ces- 
sion of the remains of the property, or to have the loss adjusted on 
principles peculiar to the contract of insurance ; and when a loss oc- 
curs, unless caused by the act of God, or of a public enemy, he is 
always in fault. The law raises against him a conclusive presumption 
of misconduct, or breach of duty, in relation to every loss not caused 
by excepted perils. Even if innocent, in fact, he has consented by 
his contract to be dealt with as if he were not so. He does not 
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stand, therefore, on the same footing with that of an insurer, who may 
have entered into his contract of indemnity, relying upon the carrier’s 
vigilance and responsibility. In all cases, when liable at all, it is be- 
cause he is proved, or presumed to be, the author of the loss. 

There is nothing then to take the case in hand out of the general 
rule that an underwriter, who has paid a loss, is entitled to recover 
what he has paid by a suit in the name of the assured against a car- 
rier who caused the loss. 

It follows that the circuit court erred in giving judgment for the de- 
fendants on their demurrer to the third count of the declaration, and 
on the plaintiffs’ demurrer to the defendants’ second and third pleas. 

The judgment is reversed, and the cause is remanded for further 
proceedings. 


COURT OF APPEALS, NEW YORK. 


Appeal from General Term of Supreme Court First Judicial District. 


RICHARD S. WARING e al., Respondents, 
vs. 
THE INDEMNITY FIRE INS. CO., Appellants.* 


The Company, by its policy, agreed to insure the plaintiffs against loss or eee | by 
fire, on refined carbon oil, their own, or held in trust, on commission, or sold but 
not remoVed. contained in bonded warehouse, &c. Previous to the fire the plain- 
tiffs had sold the oil and received their pay, and by the delivery of invoices and 
guagers’ certificates, there had been a complete delivery according to the custom 
of the trade; but the place of storage had not been changed. 

Held, that the policy was intended to cover the property, which had been sold, and 
of which a legal, binding delivery had been made; the ownership and right of con- 
trol of which had passed, but which had not been in fact removed; of which no 
change of place indicated a change of ownership and possession. 


It is not forbidden by the law that a policy should be so framed as that the insurance 
shall be inseparably attached to the property meant to be covered, so that success- 
ive owners, during the continuance of the risk, shall become in turn the parties 
really insured. 

Agents, commission merchants or others, having the custody of and being responsi- 
ble for property, may insure in their own names; and they may, in their own 
names recover of the insurer, not only a sum equal to their own interest in the 
property, by reason of any lien for advances or charges, but of the full amount 
named in the policy, up to the value of the property. 


“Decision rendered June 6th, 1871. 0000—“‘éSOS*~‘;*~*™;S 
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For the purpose of saving expense in storage, for the purpose also, it may be inferred 
from all the circumstances, of saving expense of a new insurance, the property 
was left in the same warehouse, and by the custom of the trade, as it is said, in the 

ssession still of the plaintiffs. Thus was established that relation which ena- 
led the plaintiffs to prolong the defendant’s risk upon the property. 


Although the vendees of the plaintiffs, the owners of the property, are not by name 
or peculiar mention designated in the policy, there are terms there, which have 
been held to bring within such a contract persons not named in it, but yet inter- 
ested in the property insured, which may be done. 


It must be made to appear that the owner was in the intention of the person effecting 
the insurance, when the contract was made, and it is to be assumed that every one 
was in the intention of the insurer, who subsequently, with design, takes such re- 
lation to him as brings him within the clauses of the policy. The intention must 
have been to effect insurance for any person and all persons, who, during the run- 
ning of the policy, should have goods within the description of property insured. 


Though the action is in the name of the persons named in the policy, their recovery 
will be in trust for their vendees. 


This action is properly brought under section 113 of the code. 


It was not improper or immaterial to show that the parties made it a part of their 
bargain, that the oil should remain where it was, in the warehouse, without charge 
for storage, and that it remained in the possession of plaintiffs. 


Wueeter H. Peckxuam, for Appellants. 
F. F. Marsury, for Respondent. 


FouGeEr, J. 


Though there was a time after the making of the policy, at which 
the property was covered by it, and the plaintiffs were insured by it, 
it must be conceded that when the property was destroyed by fire, the 
plaintiffs had no such interest in it, as that they suffered any imme- 
diate pecuniary loss. The proof is that they had sold the oil and 
received their pay. The proof also is that the oil was on store ina 
United States bonded warehouse, and that, by the delivery of invoices 
and guager’s certificates to vendees of the plaintiffs, there had been a 
complete delivery of the property to the vendees, according to the 
custom of the trade. Nothing more was to be done to it by the ven- 
dors to enable the vendees to remove it. But the place of storage 
had not been changed. It remained on store where it had been depos- 
ited by the plaintiffs, without expense to the vendees. It was also 
testified, under the defendant’s objection, that the plaintiffs, according 
to custom in Philadelphia, retained the possession of it. 

It is evident that the plaintiffs had no property in the oil, nor any 
claim upon it for purchase money, or any charges of any kind. But 
they did have possession of it by the consent of vendees, and thus the 
right to possession as against all the world but the vendees. 

Under this state of the facts, it is to be determined whether the con- 
tract of insurance may be so construed, either from its language, or 
from the surrounding circumstances, as that it can be determined that 

—45 ‘ 
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the defendants meant to continue the risk taken upon this oil after it 
was sold and delivered by the plaintiffs ; and also whether they meant 
to insure the pecuniary interest in it of any other persons than the 
plaintiffs. 

We have but little difficulty in holding, from the peculiar phraseol- 
ogy of the policy, that something other was meant than property of 
which a contract of sale had been made, but of which no delivery had 
yet taken place. ‘Sold but not delivered,” is a phrase common with 
insurance men, and has an ascertained and definite meaning. It ap- 
plies to property of which a contract of sale has been made, but of 
which the ownership has not been changed by a delivery in pur- 
suance of the contract. ‘‘Sold but not removed,” is another, and we 
deem a newer form, to express something else. We judge that it was 
meant to cover that which had been sold and of which a legal, binding 
delivery had been’made ; the ownership and right of control of which 
had passed, but which had not been in fact removed; of which no 
change of place indicated a change of ownership and possession. It 
is easy to be seen that it might be an advantage and a convenience to 
the plaintiff to have a policy which would thus cover property once 
their’s for sale, but after that sold and delivered and paid for. In the 
great rapidity, number and value of the transactions in such a com- 
modity, in such a market, such an insurance would much facilitate the 
business of both parties, increasing that of the vendors and making 
safe that of the vendees. If the plaintiffs had a shifting policy, which 
would change with their daily transactions, in the property, and cover 
it to-day as in the ownership of the plaintiffs, the next day as that 
held by them in trust or on commission, and the next as that of some 
complete vendee, who has not yet had the time or the occasion to re- 
move it, much time, trouble, care and expense would be saved to cus- 
tomers, and thus would arise a persuasive inducement for dealers to 
become the vendees of these plaintiffs. Thus it is to be seen that the 
adoption of this phraseology, novel, and taking in property not there- 
tofore or without i: covered by the terms of a policy, had a purpose 
on the part of the assured, one which was voluntarily and intelligently 
acceded to by the insurer. For though the use of it increased in some 
degree the burden upon the company, it could not have been by the 
company inserted aimlessly in the policy, or without comprehension of 
its meaning. I do not, from the whole written description of the proper- 
ty to be covered by the policy, doubt that such was its meaning. It 
comes to this by natural steps. The risk is taken “on refined carbon oil.” 
First, ‘their own ;” i. e., that which the plaintiffs, during the term, 
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held as their own property, owned and possessed by them. Second, 
‘held in trust ;” i. e., that of which they had the care and custody, 
intrusted to them as representatives of others, and for which they are 
responsible to the owner, Stillwell vs. Staples, 19 N. Y., 401; and in 
this term may be included that which they had sold but not delivered. 
Third, **held on commission ;”’ i. e., that which they held, coming into 
or continuing in their care and custody, for the purpose and with the 
duty of sale. Fourth, that which was “sold but not removed,” an 
additional phrase, not to be supposed a repetition of the meaning of 
the others, but to have been used as an addition to their. meaning, 
taking in that which, once having been their own, or once having been 
held by them on commission, had been fully sold and technically deliv- 
ered; the title and right of possession changed, but not yet removed 
from that place of storage. 

The phraseology comprehends all this, and goes naturally and reg- 
ularly, as expressive of a well-formed intention] to comprehend all, 
and to affix the indemnity of the contract to the property in whatso- 
ever of these conditions it should be, and throughout them all. And 
provided that there is some one in fact beneficially interested in 
the policy as an assured, there is nothing contrary to the policy of 
the law in intending and effecting such an insurance, and it may be 
upheld. For here is an actual subject of a risk, and the proviso be- 
ing met, there is a person who has an interest in the subject, and is 
himself affected by the risk. We have, then, here, a policy which did, 
in its inception, by its terms cover this particular property, and did 
designedly cover it. And we have a policy by which it was meant by 
insurer and insured that the risk taken should cover and adhere to the 
same property, after it had left the ownership of the persons designa- 
ted by name in it; by which, necessarily, it was also meant to follow 
and to cover that property in the ownership of the vendee of the orig- , 
inal owner named in the policy. It is not forbidden by the law that a 
policy should be so framed as that the insurance shall be inseparably 
attached to the property meant to be covered, so that successive own- 
ers, during the continuance of the risk, shall become, in turn the 
parties really insured. 2 Duer on Ins., 49 ; Lecture 9, § 31. 

But it remains to be seen whether this contract of insurance could 
be made or continued in the name of the} plaintiffs for the benefit of 
‘their vendees not especially designated. It is laid down in broad terms 
that one may, in his own name, insure the property of another for the 
benefit of the owner, without his previous authority or sanction, and 
that it will inure to the benefit of the owner upon a subsequent adop- 
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tion of it, even after a loss has occured. Angel on Ins., § 79, cited 
and approved by Denio, Ch. J.; Herkimer vs. Rice, 27 N. Y., 163, 
181. 

In the edition of Angel which is before me, (Boston, 1844,) the au- 
thorities cited to sustain this proposition disclosed some relation exist- 
ing between the person who effected the insurance and was named in 
the policy, and the property insured, either as the agent for the owner 
or as the occupant of the property, or as having the care, possession 
and control of it, as bailee. Agents, commission merchants or others, 
having the custody of and being responsible for property, may insure 
in their own names; and they may in their own names recover of the 
insurer, not only a sum equal to their own interest in the property by 
reason of any lien for advances or charges, but the full amount named 
in the policy up to the value of the property. In all such cases the 
right to insure and the right to recover seem to be founded upon the 
relation above adverted to. See De Forrest vs. Fulton Ins. Co., 1 
Hall, S. C. Rep., 84; Stillwell vs. Staples, 19 N. Y., 401; Siter vs. 
Motts, 1 Harris, Penn. St. R., 218. 

The right is put upon the fact, that having the possession of the 
property exclusive as to all but the owner, to whom they are respon- 
sible, they have the right to protect from loss, so that it or its value 
may be rendered to the owner when he calls for his own. Now there 
(lid in this case exist a relation between the plaintiffs and the property 
and its owner. Although it had been sold and paid for, and in legal 
contemplation delivered, its place of storage had not been changed. 
For the purpose of saving expense in storage, for the purpose also, it 
may be inferred from all the circumstances, of saving expense of a new 
insurance, it was left in the same warehouse, and by the custom of the 
trade, as is said, in the possession still of the plaintiffs. Thus was 
established that relation which enabled the plaintiffs to prolong the de- 
* fendant’s risk upon the property. 

And although the vendees of the plaintiffs, the owners of the prop- 
erty, are not by name or peculiar mention designated in the policy, 
there are terms there, which have been held to bring within such a 
contract persons not named in it, but yet interested in the property 
insured, which may be done. Phillips on Ins., vol. 1, p. 197, § 382 ; 
p. 202, § 388. 

The phrases describing property ‘‘as held in trust,” or ‘‘on commis- 
sion,” and kindred terms, in a policy to an agent, factor or the like, 
have been held as giving to the owner of the property a right to take 
the place of the insured, to adopt the contract and to enforce it in his 
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own name or that of his agent. Lee vs. Adsit, supra; Stillwell vs. 
Staples, supra. Some cases go further than this, and hold that one 
may insure in his own name the property of another for the benefit of 
the owner, without his previous sanction or authority, and that it will 
inure to the party intended to be protected upon his subsequent adop- 
tion, even after a loss has occurred. Miltenberger vs. Beacom, 9 Barr, 
Penn. St. R., 198. 

Of course it must be made to appear that the owner was in the 
intention of the person effecting the insurance, when the contract was 
made. 1 Phillips on Ins., p. 198, § 383. Such intention need not 
have fastened at the time of entering into the contract upon the very 
person who, when the contract matures, seeks to take the benefit of it. 
Otherwise, policies to commission merchants, warehousemen, factors 
and persons in the position of these plaintiffs, in which are clauses of 
this general nature, would be of little avail. For, obviously, it can- 
not be foreseen who will, in the course of the term of the policy, 
come into such relations with them. And it is to be assumed that 
every one was in the intention of the insurér, who subsequently, with 
design, takes such relation to him as brings him within the clauses of 
the policy. ‘The intention must have been to effect insurance for any 
person and all persons, who, during the running of the policy, should 
have goods within the description of property insured. 

And such intention, we hold, appears from the phraseology of this 
policy. Bunker Brothers were vendees of plaintiffs, of property 
“sold but not removed.” One of that firm was a witness upon the trial 
of the case. Nothing shows that they repudiate the contract made or 
continued for their benefit. And though the action is in the name of 
the persons named in the policy, their recovery will be in trust for 
Bunker Brothers. Stillwell vs. Staples, supra. 

Section 113 of the code declares that the term ‘trustee of an ex- 
press trust,” as therein used, shall include a person with whom or in 
whose name a contract is made for the benefit of another, and permits 
‘an action on the contract to be brought in the name of the trustee. 
So this,action is properly brought in that respect. 

The exception to the admission of testimony was not well taken. 
The objection was to the question put, and this called for no more 
than the agreement of the plaintiffs and their vendees as to storage. 
It was not improper or immaterial to show that they made it a part of 
their bargain that the oil should remain where it was, in the ware- 
house, without charge for storage, and that it remained in the posses- 
sion of plaintiffs. It was part of the whole arrangement between tlie 
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plaintiffs and their customers, by which, when oil was sold but not 
removed, it remained free from expense for storage, and covered by 
the prior policy of insurance. It could not, of course, force upon the 
defendants any contract different from the one which they made 
with the plaintiffs ; but it was material to aid in showing with what 
purpose the peculiar phraseology of this policy was adopted. It was 
not in contradistinction or explanation of, or addition to, a written 
contract. It was proof of a fact, which existed after the sale and de- 
livery, that though the sale and delivery were in legal contemplation 
complete, the subject of the sale remained in the vendors’ possession, 
in accordance with a custom of the trade in that city. 

The judgment of the court below must be affirmed, with costs to the 
respondent. 

All agree, except Peckham, J., who does not sit. 

Judgment affirmed. 


SUPREME COURT OF VERMONT, 


FEBRUARY TERM, 1871. 


ERASMUS A. PLIMPTON, Ex’r, Appellant, 


Us. 


FARMERS’ MUT. FIRE INS. CO., & JOSEPH MUNDELL.* 


The defendant took out a policy of insurance on his buildings in his own name and 
for his own benefit. Afterwards, the plaintiff brought suit, and by levy of execu- 
tion, — title to the premises. Subsequent to this, the buildings were de- 
stroyed by fire. 

Held, that the title to the premises gave the plaintiff no legal or equitable claim to 
the insurance, and that he is not entitled to the whole or any part of the proceeds 
of said insurance. 

The contract of insurance is, in general, confined to the parties, and as a general prin- 
ciple, no other person has any right, in law or equity, to the proceeds, unless a legal 
or equitable right thereto has been created by contract with a third person; or by 
some act of the insured, those proceeds have become clothed with the character of 
real estate, or with a trust in favor of a third person. 


* Decision rendered February Term, 1871. 
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Witson, J. 


The orator seeks to restrain the defendant company from paying 
certain insurance money to the defendant, Mundell, and for a decree 
that the same be paid to the orator. The only question we have felt 
called on to decide in this case is, whether the orator has a legal or 
equitable claim to any portion of the money in question. 

It appears that Mundell, on the 5th day of November, 1866, being 
the owner of certain real estate, occupied by him as a homestead, 
procured the buildings upon it to be insured by said company. About 
the 9th of that month, the orator commenced a suit against Mundell, 
and attached said homestead upon the writ in that suit, which was 
duly entered in Windham County Court, and such proceedings were 
had therein, that the plaintiff, at the September term of said court, in 
1867, recovered judgment against Mundell for $242.95 damages, and 
his costs, taxed at $23.36. On the 29th of February, 1868, the orator 
took out execution upon said judgment, and caused the same to be 
levied upon said premises, in full satisfaction of said execution and 
the costs and charges thereon. In October, 1868, the buildings upon 
said premises were destroyed by fire. The loss was adjusted at 
$381.18, including loss on personal property, of which the sum of 
$190 is for the insurance on the buildings. It is insisted by the ora- 
tor’s counsel that the buildings were not a part of a homestead, as 
against him in respect to said debt, and having levied upon the prem- 
ises in satisfaction of the debt, he claims the insurance that was on 
them, on the ground of the alleged title of the plaintiff at the time of 
the loss. 

The question whether the orator has a legal equity to the proceeds 
of the policy, is wholly independent of ‘the question whether the debt 
upon which said judgment is founded was an existing cause of action 
at the time of acquiring the homestead. This view of the subject 
renders it unnecessary to decide whether the property was exempt 
from said attachment and levy or not. 

It seems to us clear that the orator is not entitled to the whole or 
any part of the proceeds of said insurance. In Lynch et al. vs. Dal- 
zell ct al., 4 Bro. P. C., 482, it is held that such insurance does not 
attach on the realty, or in any manner go with the same, as incident 
thereto by any conveyance or assignment of the estate. In Vernon 
vs. Smith, 5 B. & Ald., 1, the court decided that a covenant on the 
part of the lessee to keep the premises insured runs with the land. 
So, also, when the mortgagor covenanted with the mortgagee that 
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he would keep the premises insured, during the continuance of the 
mortgage lien, and in case of loss that the proceeds of the pol- 
icy should be applied to the rebuilding of the propery insured, it was 
held in Maryland that the mortgagee had an equitable lien upon the 
fund received by the mortgagor from the insurers to satisfy the balance 
of his debt, which he could not collect by a foreclosure and sale of the 
mortgaged premises. Thomas vs. Vonkapff, 6 Gill. & J., 372. Where 
the insurance is effected by the mortgagee at the request of the mort- 
gagor, a privity exists between the parties, and the premiums paid 
become a charge upon the mortgaged premises, in addition to, and 
equally with the original debt, except so far as subsequent mortgagees 
and purchasers are concerned, and the amount paid by the insurers to 
the mortgagee goes to reduce the debt of the mortgagor, who is enti- 
tled to the balance, if the proceeds are more than sufficient to pay the 
debt. 14 Conn., 32; 7 Cush., 16. But it would seem that the mort- 
gagee has in general no claim, either in law or equity, upon the pro- 
ceeds of a policy effected by the mortgagor, in his own name, on the 
mortgaged premises, without any agreement to keep the premises in- 
sured, unless the policy be assigned to him. Columbian Insurance 
Company vs. Lawrence, 10 Pet., 512; Carter vs. Washington Insur- 
ance Company, 16 Pet., 504; Carter vs. Rockett, 8 siaiaati Ch. 437 ; 
Saunders vs. Frost, 5 Pick., 259. 

In White vs. Brown, 2 Cush., 412, and in King vs. State Mutual 
Ins. Co., 7 Cush., 1, the court were of opinion that an insurance on a 
building could not be converted into an insurance of a debt, by proof 
that the interest of the insured was limited to a mortgage, and that 
he was, consequently entitled to recover the whole amount of the loss 
for his own benefit, without crediting it to the mortgagor. But it will 
be observed that the view taken in the two cases last above cited, so 
far as they hold the mortgagee not bound to credit the insurance 
money upon the mortgaged debt, is at variance with that taken in 
Carter vs. Washington Insurance Company, and in the case of Smith 
vs. The Columbian Insurance Company. It is said by Mr. Ellis, in 
his work on insurance, page 162, that no equity attaches upon the 
proceeds of policies of insurance in favor of third persons, unless 
there be some contract or agreement or trust to that effect, and several 
cases are there cited in support of this view of the subject. Although 
in none of the cases above cited did the question arise whether a per- 
son having acquired title by levee of execution on premises insured 
to the execution debtor, could justly claim the proceeds of the policy 
in case of loss by fire, yet the general principles enunciated by those 
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cases are entitled to great weight, so far as they are applicable to the 
facts of this case. 

Insurance is a contract of indemnity, given by the insurer, in con- 
sideration of the premium paid by the insured, against such loss or 
damage by fire as may happen to the insured in respect to the property 
covered by the policy. It is a special agreement with the person in- 
suring against such loss or damage as he may sustain. The contract 
of insurance is in general confined to the parties, and as a general 
principle, no other person has any right in law or equity to the pro- 
ceeds, unless a legal or equitable right thereto has been created by 
contract with a third person ; or by some act of the insured, those pro- 
ceeds have become clothed with the character of real estate, or with a 
trust in favor of a third person. 

Mundell owned the premises at the time the insurance was effected. 
He claimed and occupied them as a homestead. He procured the in- 
surance in his own name for his own benefit, or the benefit of himself, 
his heirs and assigns, and paid the premiums from his own funds. By 
this precaution he has protected himself from the loss he would other- 
wise have sustained by the accident. The orator caused his execu- 
tion to be levied upon the premises. The defendant, Mundell, claim- 
ing the premises exempt from said attachment and levy, did not re- 
deem ; hence the title of the orator became absolute, if the premises 
were not exempt from said levy, and it was regularly made. But this 
gave the orator no legal or equitable claim to the insurance. There 
was no contract or understanding between the orator and Mundell in 
respect to procuring said policy, and no assignment of it to-the ora- 
tor. The orator paid no premium for said policy, and has incurred 
no liability to the insurance company or for Mundell in respect to or 
in faith of said insurance. As to said insurance, the orator stands as 
an entire stranger, both as to Mundell and the company. If he has 
or ever had any title to the premises, (a question which we have no 
occasion to decide,) he acquired it by said levy—a proceeding strictly 
in invitum, from which no inference can be drawn as to any agree- 
ment or understanding between him and Mundell, or the company 
in respect to the proceeds of the policy. No privity ever existed 
between the orator and Mundell, or between the orator and said 
company, in respect to the policy or its proceeds, and there is no 
foundation for a trust in favor of the orator. If the orator acquired 
title to the premises, it became absolute before the loss, and he might 
have negotiated a policy for his own benefit, and have protected him- 
self from loss; but not having done so, he took the risk and must 
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bear the loss, and can have no recourse to the insurance, with which 
he had nothing whatever to do, and to which he has no legal equity. 

It ‘is said by orator’s counsel that Mundell had no insurable interest 
in the buildings after the levy of the orator’s execution became ab- 
solute ; that the insurance company allowed the insurance to remain, 
and it belongs, says the orator, to the real owner of the premises. 
Upon the facts of this case, the insurance was and is a matter entirely 
between Mundell and said company, and does not in any way or man- 
ner concern the orator. It does not appear that Mundell has done 
anything to affect his title or to invalidate the insurance. It would 
seem that the insurers very sensibly determined that the mere fact 
that the orator had levied upon the homestead, and the time of redemp- 
tion had expired, would not authorize the company to cancel the pol- 
icy upon the assumption that the title had passed to the orator. But 
however this may be, the company is willing to pay the insurance 
money to the party or person entitled to receive it. We hold that the 
orator is not entitled to said money ; that it justly belongs to the de- 
fendant, Mundell. 

The decree of the chancellor, dismissing the bill, is affirmed, with 
costs to the defendants, and the cause remanded to the court of chan- 
cery to be disposed of accordingly. 


SUPREME COURT OF KANSAS. 


‘N 


Error from District Court of Shawnee County. 


THE HARTFORD INS. CO., PU in Error, 
vs. 
THE STATE OF KANSAS, Deft in Error.* 


The statute provided that “ before the Auditor shall issue any certificate of authority , 
or any renewal of the same, the corporation or its agent shall pay into the State 
Treasury, for the support of common schools, the sum of fifty dollars.” 

On the 25th of February the Auditor issued his certificate of authority to the compa- 
ny; gave his receipt for $50 and his fees; and drew on the company his draft, 
payable at sight. The draft was paid on presentation, and on the 21st of March 


* Decision rendered April 23d, 1872. 
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the money was received by the Auditor, and was by him paid into the State 
Treasury. 


Until the money was paid into the treasury, the Auditor had no power, under the 
law, to issue the certificate of authority. 


If the corporation chose to pay the money through the Auditor, then, for that pur- 
pose, he was the agent of the corporation and not of the State; and until the 
money reached the State Treasury, it was under the control of the corporation 
and not of the State. 


Because of the non-payment of this money, the certificate itself was void, and pre- 
sented no defense to the action. 


Kineman, Ch. J. 


An action was instituted against the plaintiff in error, a foreign 
corporation, engaged in the business of fire insurance in this State, 
without having obtained from the Superintendent of Insurance of the 
State a certificate of authority to transact such business of insurance 
in this State, and without having any legal right, warrant or authority 
to transact the business of fire insurance in the State of Kansas. The 
answer was a general denial, and a special defense, setting up a license 
or certificate of authority, issued in the plaintiff in error by the Audi- 
tor of State, on the 25th day of February, 1871, authorizing the cor- 
poration to transact the business of fire insurance in the State from 
the 1st day of March, 1871, until the 28th day of February, 1872. 
The issues so made were tried by the district court, without the inter- 
vention of a jury, and resulted in a judgment against the plaintiff in 
error, to reverse which the case is brought to this court. 

Two questions are presented: First, did the Auditor issue a valid 
certificate of authority to the plaintiff in error, as set up in his an- 
swer? Second, did such certificate of authority, if valid, confer upon 
the plaintiff in error such a vested right to do business until the last 
day of February, 1872, as would preclude the legislature from impos- 
ing further regulations and duties upon foreign corporations, as a nec- 
essary pre-requisite to their transacting business in the State? If the 
first of these questions is decided in the affirmative, then it will be- 
come necessary to determine the second. The case was tried on an 
agreed statement of facts, and documentary evidence, all of which 
are brought to this court. 

We think the record shows a want of conformity ‘with the require- 
ments of the statute on the part of the insurance company in matters 
essentially requisite to be done by the company, under the law. 
Whether such informalities can be inquired into in this proceeding, or 
whether the decision of the Auditor, that the company had complied 
with all the requirements of the law, and thereupon had issued his 
‘certificate of authority,” is conclusive, need not be decided here. 





684 Report of Decisions. [ May 


It is an interesting question, and was somewhat elaborately argued ; 
but it is not in our way. There is one fact that is jurisdictional in its 
character. By § 110, Gen. Stat., p. 220, it is provided that “before 
the Auditor shall issue any certificate of authority, or any renewal of 
the same, the corporation or its agent shall pay into the State Treas- 
ury, for the support of the common schools, the sum of fifty dollars.” 
The payment of this money was an act to be done by the corporation, 
and to be done before it had a right to ask for che certificate of author- 
ity, and without the payment of which the certificate of authority is a 
nulity. In this case it appears that the certificate of authority was 
issued on the 25th of February, 1871, and that the money was not 
paid into the treasury until the 21st of March thereafter. When the 
Auditor issued the certificate of authority, he receipted for the fifty 
dollars and his fees, and drew on the plaintiff in error his draft for the 
same, payable on sight, and transferred the same to the Topeka Bank. 
The draft was paid on presentation, and on the 21st of March the 
money was paid by the Auditor into the treasury. Until it was paid 
into the treasury, the State-had no interest in it, or control over it; 
and until it was so paid, the Auditor had no power under the law to 
issue the certificate of authority. Plaintiff in error claims that the 
State received the money when the Auditor drew the draft; that the 
Auditor acted as the agent of the State in receiving the money, and 
therefore the State cannot in honor deny that it received the money. 
The argument involves an error of fact, and an entire misapprehen- 
sion of the duties and powers of a public officer. The error of fact 
is in assuming that the drawing of a draft payable on sight is the 
same thing as receiving the money from the drawee; but the much 
more serious error is found in the declaration that the Auditor acted 
as the agent of the State in drawing the draft, or in receiving the 
money when it was paid. The limits of an officer’s authority are 
found in the law. The law in this case, for reasons in harmony with 
our entire financial system, gave no authority to the Auditor to col- 
lect the money. It is one of the checks of our system that the Treas- 
urer receives the State’s money, and the amount which he receives 
shall appear in the records of some other office. It is not necessary 
to say that the plaintiff in error was bound to know the details of our 
financial system, or be familiar with its general spirit; but when it 
came within the State, seeking to extend its business among our peo- 
-ple, it was bound at its peril to take notice of express provisions of law 
stating the terms upon which it could be permitted to do business in the 
State. One of the conditions was, that by itself or its agent it should 
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pay a certain sum into the State Treasury, before the Auditor could 
issue the certificate, and before it acquired any right to a certificate, 
or any authority to do business in this State. If the corporation 
chose to pay this through the Auditor, then for that purpose he was 
agent of the corporation, and not of the State; and until the money 
reached the State Treasury, it was under the control of the corpora- 
tion and not of the State. 

Therefore, when the certificate of authority was issued, one of the 
vital conditions upon which it could be granted, had not been com- 
plied with on the part of plaintiff in error. It was a condition 
that neither the Auditor nor any other officer could waive or dispense 
with. Because of the non-payment of this money, the certificate it- 
self was void, and presented no defense to the action. 

This conclusion renders it unnecessary to consider any of the other 
questions raised in this case. 

The judgment is affirmed. 


SUPREME COURT OF VERMONT, 


FEBRUARY TERM, 1871. 


MOSES P. HARDING, Plaintiff, | 


Us. 


( 
TOWN OF TOWNSHEND, Defendant.* | 


4 


The plaintiff had received of an insurance company, the amount of an insurance for 
the injury he had received by an accident. 

In a suit against the town for the damage sustained by the accident, on account of the 
unsafe condition of the highway, there is no technical ground which necessarily 
leads to the conclusion that the money received by the plaintiff of the company 
should operate as a defense, or inure to the benefit of the defendant. 


The insurer and the defendant are not joint tortfeasors or joint debtors, so as to make 
a payment or satisfaction by the former operate to the benefit of the latter; nor is 
there any legal privity between the defendant and the insurer, so as to give the for- 
mer a right to avail itself of a payment by the latter. 


If it is assumed that the plaintiff is entitled to but one satisfaction for the injury he 
has sustained, the defendant stands in no condition to make that objection.” As 
between the insurer and the defendant, the defendant ought primarily to make 
compensation to the plaintiff, and ultimately to bear the loss, and the payment by 


* Decision rendered February Term, 1871. 
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the insurer, and the collection of the entire damage of the defendant only creates 
. equity between the plaintiff and the insurer, to be ultimately adjusted between 
them. 


H. E. Stoveuton, for Pl’ ff. 
A. Stopparp, for Deft. 


Peck, J. 


There is no technical ground which necessarily leads to the conclu- 
sion that the money received by the plaintiff, of the accident insurance 
company, should operate as a defense, or inure to the benefit of the 
defendant. ‘The insurer and the defendant are not joint tortfeasors 
or joint debtors, so as to make a payment or satisfaction by the former 
operate to the benefit of the latter. Nor is there any legal privity 
between the defendant and the insurer, so as to give the former a right 
to avail itself of a payment by the latter. The policy of insurance is 
collateral to the remedy against the defendant, and was procured solely 
by the plaintiff, and at his expense, and to the procurement of which 
the defendant was in no way contributory. It is in the nature of a 
wager between the plaintiff and a third person, the insurer, to which 
the defendant was in no measure privy, either by the relation of the 
parties, or by contract or otherwise. It cannot be said that the plain- 
tiff took out the policy in the interest or behalf of the defendant, nor 
is there any legal principle which seems to require that it be ultimately 
appropriated to the defendant’s use and benefit. 

But it is argued on the part of the defense, that the plaintiff is en- 
titled to but one satisfaction for the injury he has sustained. If we 
assume this to be a correct proposition, the question arises whether 
the defendant stands in a condition to make this objection. This de- 
pends on the question who, as between the insurer and the defendant, 
ought to pay the damage—which of the two ought primarily to make 
compensation to the plaintiff, and ultimately to bear the loss? If the 
insurer ought ultimately to bear the loss, the defendant is entitled in 
this action to have the benefit of that payment; but if the defendant 
should ultimately bear the loss, then the payment by the insurer, and 
the collection of the entire damage of the defendant, only creates an 
equity between the plaintiff and the insurer, to be ultimately adjusted 
between them, in which the defendant has no interest, and with which 
_ he has no concern. 

The statute imposes upon the towns severally the duty of keeping 
their highways in good and sufficient repair, and makes each town 
liable for any special damage happening to any person by reason of 
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the insufficiency or want of repair of any highway in such town. The 
defendant is found liable in consequence of the breach of this duty. 
The defendant town, therefore, in respect to the injury the plaintiff 
has sustained, is the wrong-doer, and whether such by some positive, 
affirmative act, or by culpable negligence, does not vary the principle 
applicable to the case. 

In such case, as between the insurer and the wrong-doer, in reason 
and justice, the burden of making compensation to the injured party, 
ought to be ultimately borne by the party thus in fault. The party 
whose wrongful act or culpable negligence caused the injury, ought to 
make compensation and bear the loss. Therefore, if there is any such 
connection between these two remedies as to have the enforcement of 
one operate in defense or mitigation of the other, it is the insurer and 
not the town that should be entitled to this benefit. It would seem to 
be a perversion of justice to subrogate the wrong-doer, who has caused 
the loss, to the rights of the injured party as to his remedy against 
the insurer. But it is not uncommon that the insurer, who has paid 
the loss, is put in place of the insured, and subrogated to his rights 
in respect to his remedies against others for the injury. Randal vs. 
Cockran, 1 Vesey, Sen., 98, is an instance of the application of this 
principle in equity. 

In principle, the question involved in this case has been settled in 
analogous cases. In Mason vs. Sainsbury, 3 Doug., 61, it was held 
that in an action against the Hundred, under Stat. Geo. I, to recover 
for the destruction of the plaintiff’s house by a mob, the fact that the 
plaintiff had received the amount of his loss from the insurer, would 
not avail the defendant in defense. In that case it appeared that the 
action was prosecuted for the benefit of the insurer, but it establishes 
the principle that the right of the insurer is paramount to that of the 
wrong-doer, or one in place of the wrong-doer. 

So in Clark vs. The Inhabitants of the Hundred of Blythiny, 2 B. 
& C., 254, (9 E. Com. L., 77,) it was decided that the owner of 
certain stacks of hay and corn, which were maliciously set on fire, 
who had received the amount of his loss from an insurance office, 
could nevertheless recover the amount in an action against the Hund- 
red, under the Stat. Geo. I. 

In the case at bar, the town is certainly no less to be regarded as 
in fault for the insufficiency of its highways, than the Hundred for 
crimes committed by individuals within its limits. 

In Yates vs. Whyte and others, 33 E. Com. L. R., 349, (4 Bing., 
New Cases, 272,) in an action for damage to plaintiffs, by collision with 


aay Ca Seer ET oe 


( 
i 
H 
q 





688 Report of Decisions. [May 


defendant’s ship, it was held defendant was not entitled to deduct 
from the amount of damages a sum paid to plaintiff by insurers, in 
respect to such damage. The same decision was made in a similar 
case of collision of vessels, The Propeller Monticello vs. Gilbert 
Mollison, in Admiralty, 17 How., 152. In that case there had been 
an abandonment to the insurers, and an acceptance of the abandon- 
ment by the insurers, who had paid the insurance prior to the filing 
of the libel; and Grier, J., says that the doctrine, that in such case 
the fact that the injured party has received satisfaction from insurers 
cannot avail the defendant, is well settled at common law, and re- 
ceived in courts of admiralty. 

We are referred by defendant’s counsel to Bird vs. Randall, 3 Burr., 
1,345, in support of the proposition that the defendant can avail him- 
self of such payment. But in this case, the plaintiff, having sued and 
collected of the servant the full stipulated penalty as damages for 
permanently abandoning his service, it was held that the plaintiff 
could not afterwards recover of the defendant for procuring or entic- 
ing the servant thus to abandon his master’s service. In that case 
the servant and defendant were both wrong-doers, and in principle 
stood in the relation of joint tortfeasors, and hence the one who did 
the act fhat caused the injury, having made full satisfaction therefor, 
the other could not be held liable for the same injury for having aided 
in procuring the servant to do the wrongful act. The only case 
which I find, which seems to favor the application of the insurance 
money in reduction of the damages, is what is said in a note to Pym, 
Adm’r, vs. The Great Northern Railway Company, 4 B. & S., 396, 
(116 E. C. L. R.,) decided in 1863, in the Exchequer Chamber, on 
appeal from, the decision of the Court of Queen’s Bench. It was an 
action upon 9 and 10 Vict., Ch. 93, by the plaintiff, as the widow and 
administratrix of her husband, to recover for the pecuniary loss to 
herself and his children from his death, caused by negligence of the 
defendant. The right to deduct insurance money from the damages 
was not involved in that case, but it seems from what is said in that 
case by defendant’s counsel, in reply to a question by Pollack, C. B., 
that there was no case under that statute, where, in estimating the 
damages, notice had been taken of life insurance left behind by the 
deceased, except an unreported case at nisi prius, Hicks vs. The 
Newport, Abergavenny & Hereford Railway Company, in which it is 
said by defendant’s counsel, that Lord Campbell held that in such 
action upon§that statute, a deduction should be made from the dama- 
ges on account.of such insurance; and in a note is stated what pur- 
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ports to be the charge of Lord Campbell to the jury in that case, in 
1857, directing them to deduct a sum received on an insurance against 
accidents by railways, and allowing them, if they thought proper, to 
make a deduction on account of other insurances on the life of the 
deceased. The facts are not stated otherwise than as they may be 
inferred from what is given of the charge. If this nisi prius case is 
not distinguishable from the cases above referred to, it cannot be re- 
garded as of equal authority ; nor can we regard it as controling the 
decision of the case at bar. 

But there is a distinction between that case under the English 
statute and the case at bar, and other cases referred to. Under 
the English statute, the action is not brought by the deceased, the 
party upon whom the injury was directly inflicted, nor is the recovery 
for the same cause of action that the deceased would have had, had 
he survived ; but the statute gives a new cause of action, based on a 
different principle. The recovery is not for the damages which the 
deceased might have recovered had he survived, but is solely for the 
pecuniary loss the persons for whose benefit the action is brought— 
‘‘the wife, husband, parent and child of the person whose death shall 
have been so caused,”—sustain by such death. In such case, in esti- 
mating the pecuniary loss to the family, which they have sustained 
by the death of the father, it might be less objectionable to take into 
consideration an insurance on his life, which he left for their special 
benefit, not procured by them or at their expense, than to give the de- 
fendant the benefit of the insurance in the case at bar. 

But still, if to be considered at all, it is more reasonable to hold 
that the superior equity is in the insurers, who pay the loss. And in 
Althorp, Adm’r, vs. Wolfe, 22 Smith, 355, it appears to be regarded 
as settled by the court of Appeals, that under the New York statute, 
which is in substance like the English statute above mentioned, the 
fact that the widow received an amount insured upon the life of her 
husband for the benefit of the wife, cannot be taken in reduction of 
damages recoverable under the statute for her benefit. This seems to 
be the more reasonable doctrine, and most in harmony with the prin- 
ciples established by the decided cases. 

Judgment of the county court reversed, and judgment for the plain- 
tiff for the amount of the verdict, and the $123 to be added thereto. 

—it 
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STATUTE LAWS. 


MARYLAND. 


AN ACT entitled an Act to repeal sections twenty-seven, twenty- 
eight, twenty-nine, thirty, thirty-one, thirty-two, thirty-three, 
thirty-four, thirty-five and thirty-six of Article fifty-six of the 
Code of Public General Laws, entitled “Licenses,” sub-title 
“Foreign Corporations and Companies,” and to re-enact the 
same with amendments. 


Section 1. Be it enacted by the General Assembly of Maryland, 
That sections twenty-seven, twenty-eight, twenty-nine, thirty, thirty- 
one, thirty-two, thirty-three, thirty-four, thirty-five and thirty-six of 
Article fifty-six of the Code of Public General Laws, entitled “ Li- 
censes,” sub-title ‘‘ Foreign Corporations and Companies,” be and the 
same are hereby repealed, and the following sections enacted in lieu 
thereof : 


Sec. 27. There is hereby established a distinct bureau in the office 
of the Comptroller of the Treasury, to be known as the Insurance 
Department, which shall be charged with the execution of the laws of 
this State in relation to insurance ; and the Comptroller of the Treas- 
ury is hereby authorized and directed to assign a clerk in charge of 
said department, who shall be known as the Insurance Commissioner 
for the State of Maryland, and who shall receive an annual salary of 
twenty-five hundred dollars, payable out of the fees of his office, and 
shall hold his office during the-term of the Comptroller making the 
appointment, or until his successor is appointed and qualified, unless 
sooner removed by the Comptroller ; and the said Insurance Commis- 
sioner shall give bond to the State of Maryland in the sum of twenty- 
five thousand dollars, for the faithful discharge of his duties, and no 
person who is a director, officer, or agent of, or directly or indirectly 
interested in any insurance company, except as insured, shall be ap- 
pointed as such Commissioner by the Comptroller, and the rulings or 
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decisions made by said Commissioner shall always be subject to re- 
vision by the Comptroller. 

Sec. 28. It shall be the duty of the Insurance Commissioner— 
First, to see that all laws of this State respecting insurance companies 
are faithfully executed, to file in his office every charter or declaration 
of, or organization of a company, with certificate of the Attorney Gen- 
eral, and on application of the corporation, to furnish to them certified 
copies thereof. Second. He shall, as soon as practicable in each 
year, calculate or cause to be calculated in his office, the net value, on 
the thirty-first day of December of the previous year, of all the poli- 
cies in force on that day, in each Life Insurance Company doing busi- 
ness in this State, organized by authority of this State, and of every 
other Life Insurance Company doing business in this State, that shall 
fail to furnish to him, as hereinafter provided, a certificate of the In- 
surance Commissioner of the State by whose authority the company 
was organized, or by the State in which it may elect to have its poli- 
cies valued and its deposit made, in case the company is chartered by 
the Government of the United States, or by any State not having an 
Insurance Department, giving the net value of all policies in force in 
the company on the thirty-first day of December of the preceding 
year, which calculation of the net value of each policy shall be based 
upon the American Experience Table of Mortality, and four and one- 
half per cent. interest per annum; and the net value of a policy at 
any time shall be taken to be the single net premium which will at 
that time effect the insurance, less the value at that time of the future 
net premiums called for by the Table of Mortality and rate of interest 
designated above. Third. .In case it is found that any Life Insur- 
ance Company doing business in this State has not on hand the net 
value of all its policies in force, after all other debts of the company 
and claims against it, exclusive of capital stock, have been provided 
for, it shall be the duty of the Insurance Commissioner to publish the 
fact that the then existing condition of the affairs of the company is 
below the standard of legal safety established by this State, and he 
shall require the company at once to cease doing new business, and 
he shall immediately institute proceedings to determine what further 
shall be done in the case; and it is hereby made the duty of the In- 
surance Commissioner, after having determined, as above, the amount 
of the net value of all the policies in force, to see that the com- 
pany has that amount in safe, legal securities, of the description 
and character hereafter provided for in this Act, after all its other 
debts and claims against it, exclusive of capital stock, have been 
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provided for. Fourth. He shall accept the valuations made by the 
Insurance Commissioner of the State under whose authority a Life 
Insurance Company was organized, or that of the State in which it 
may elect to have its policies valued, when such valuations have been 
properly made on sound and recognized principles and legal basis not 
less than the above ; provided, the company shall furnish to the In- 
surance Commissioner of this State a certificate from the Insurance 
Commissioner of such State, setting forth the value, calculated on the 
data designated above, of all the policies in force in the company on 
the previous thirty-first day of December, and stating that after all 
the other debts of the company, and claims against it at that time, 
were provided for, the company had, in safe securities of the character 
specified in this Act, an amount equal to the net value of all its poli- 
cies in force, and that said company is entitled to do business in its 
own State ; and every Life Insurance Company doing business in this 
State during the year for which the statement is made, that fails 
promptly to furnish the certificate aforesaid, shall be required to make 
full detailed list of policies and securities to the Insurance Commis- 
sioner of this State, and shall be liable for all charges and expenses 
consequent upon not having furnished said certificate. Fifth. For 
every company doing Fire Insurance business in this State, he shall 
calculate the re-insurance reserve for unexpired fire risks, by taking 
tifty per cent. of the premiums received on all unexpired risks that 
have less than one year to run, and a pro rata of all premiums receiv- 
ed on risks that have one year or longer to run, and in marine and in- 
land insurance he shall charge all the premiums received on unexpired 
risks as a re-insurance reserve. Provided, that the foregoing require- 
ment of re-insurance reserve when applied to companies organized 
under the laws of foreign governments shall be calculated only upon 
the business of such company in the United States, and the basis of 
the reserve fund so required shall be the assets of such company held 
and invested in the United States. Sixth. Having charged against 
the company the re-insurance reserve as above determined, for fire, 
inland and marine insurance, and adding thereto all debts and claims 
against the company, he shall, in case he finds the capital stock of the 
company impaired to the extent of forty per cent., give notice to the 
company to make good its whole capital stock within sixty days; and 
if this is not done, he shall require the company to cease to do new 
business within this State, and shall thereupon, in case the company is 
organized under authority of this State, immediately institute legal 
proceedings, as required in this Act, to determine what further shall be 
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done in the case; and any company receiving the aforesaid. notice of 
the Insurance Commissioner to make good its whole capital stock 
within sixty days, shall forthwith call upon its stockholders for such 
amounts as will make its capital equal to the amount fixed by the 
charter of said company; and in case any stockholder of such com- 
pany shall neglect or refuse to pay the amount so called for, after no- 
tice personally given, or by advertisement, in such time and manner as 
the said Insurance Commissioner shall approve, it shall be lawful for 
the said company to require the return of the original certificate of 
stock held by such stockholder, and in lieu thereof, to issue new cer- 
tificates for such number of shares as the said stockholder may be en- 
titled to, in the proportion that the ascertained value of the funds of 
the said company may be found to bear to the original capital of the 
said company ; the value of such shares, for which new certificates 
shall be issued, to be ascertained under the direction of the said Com- 
missioner, the company paying for the fractional parts of shares ; and 
it shall be lawful for the directors of such company to create new 
stock and dispose of the same, and to issue new certificates therefor, 
to any amount sufficient to make up the original capital of the com- 
pany. Whenever the capital stock of any joint stock fire or marine 
insurance company of this State becomes impaired, the Insurance 
Commissioner may, in his discretion, permit the said company to re- 
duce its capital stock and the par value of its shares in proportion to 
the extent of impairment ; Provided, that in fixing such reduced cap- 
ital, no sum exceeding twenty-five thousand dollars shall be deducted 
from the assets and property on hand, which shall be retained as sur- 
plus assets ; and provided further, that the capital stock shall not be 
reduced to an amount less than one hundred thousand dollars. And 
whenever he shall have reason to believe that any company is insolv- 
ent or fraudulently conducted, or that its assets are not sufficient for 
carrying on the business of the same, or during any non-compliance 
with the provisions of this Act, he shall make complaint thereof to 
the judge of the Superior Court of Baltimore city, or any judge of the 
Circuit Court of the county, where the company or agency may be 
located, as the case may be, which judge shall, upon the requisition of 
the Commissioner, appoint a commission, consisting of the Insurance 
Commissioner and two disinterested and competent persons, whose 
duty it shall be to examine every detail of the business and condition 
of said company, and report in writing the result of such examination 
to the judge appointing them, who shall, if in his judgment the charges 
of fraud, neglect or abuse, as charged by the Insurance Commission, 
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is sustained by the said report, at once issue an injunction suspending 
the business of said company. Seventh. It shall be the duty of the 
Insurance Commissioner, after he has notified a Life Insurance Com- 
pany, organized under authority of this State, to cease doing new 
business until the net value of its policies in force is equal to that 
called for by the standard of safety established by the State, at once 
to cause a rigid examination in regard to all the affairs of such com- 
pany ; in case it shall appear that there is no fraud or gross incompe- 
tency or recklessness shown to exist in the management, he may, 
upon publishing the facts in the case, permit such company to con- 
tinue in charge of its business for one year; Provided, there is, in his 
opinion, reason to believe that the company may eventually be able 
to re-establish the legal net value of all its policies in force; at the 
end of the year named above, he may renew the permission, in case, 
on examination, he is satisfied that the company is likely to retrieve 
its affairs ; but in case the Insurance Commissioner does not permit 
the company to continue in the control of its old business, it is hereby 
made his duty to institute the necessary proceedings for the protection 
of its policy-holders, in accordance with the laws of this State; to 
publish the result of his examination of the affairs of any company 
whenever he deems it for the interests of the public so to do, in one or 
more papers of this State. Eighth. He shall institute, or cause to 
be instituted, if approved by the Comptroller, the necessary proceed- 
ings, under the laws of this State, to close the affairs of any company 
of this State which shall appear to him, upon examination, to be in- 
solvent or fraudulently conducted; to report in detail, through the 
Comptroller, to the Attorney General, any violation of the laws rela- 
tive to insurance companies, their officers or agents, or the business 
ot insurance ; to furnish to the companies, required by this Act to re- 
port to him, the necessary blank forms for the statement required ; 
and at the request of any person, and on payment of the fee, to give cer- 
tified copies of any record or paper in his office, when he deems it not 
prejudicial to public interest so to do, and to give such other certifi- 
cates as this Act provides for. Ninth. He shall preserve in perma- 
nent form, a full record of his proceedings, and a concise statement 
of the condition of each company or agency visited or examined, and 
report annually to the Comptroller, on or before the first day of De- 
cember his official acts; the fees received and expenses of his depart- 
ment for the year then to end, and pay into the treasury all excess of 
receipts over disbursements ; the condition of companies doing busi- 
ness in this State, and such other information as will exhibit the af- 
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fairs of his department, a copy of which report he shall forward to the 
Insurance Commissioner or other similar officer of every other State, 
and to each company doing business in this State, and, on request, 
to communicate to the Insurance Commissioner of any other State, 
any facts which, by law, it is his duty to ascertain, respecting compa- 
nies of this State doing business within such other State. Tenth. To 
adopt and renew, from time to time, when necessary, with the approval 
of the Governor, a seal of office, an impression and description where- 
of, with the Governor’s certificate of approval, shall be filed with the 
Secretary of State; and it shall be his duty to see that no company is 
permitted to insure lives in this State whose charter authorizes it to 
do fire, marine or inland insurance business. Eleventh. The Insur- 
ance Commissioner, for the purposes of examinations authorized by 
law, has power to summon and examine any person being within this 
State, under oath, which he may administer, relative to the affairs and 
condition of any company ; or for probable cause, to visit, at its prin- 
ciple office, wherever it may be, any insurance company, not of this 
State, and doing business in this State, for the purpose of investiga- 
ting its affairs and condition ; and to revoke, with the approval of the 
Comptroller, its certificate in this State, if it does not permit an ex- 
amination ; to revoke or modify any certificate of authority, when any 
conditions prescribed by law for granting it no longer exist; and the 
Insurance Commissioner, with the approval of the Comptroller, has 
also power to institute suits and prosecutions, either by the Attorney 
General or such other attorney as the Comptroller may designate, for 
any violation of this Act, and the Comptroller is a necessary party to 
any proceedings instituted for the purpose of closing up the affairs of 
‘any company, when the same shall not be in the name of the State of 
Maryland. 

Sec. 29. If any person, body politic or corporate, shall make, ne- 
gotiate, or solicit within this State any contract of insurance, or shall 
effect an insurance or insurances, or pretend to effect an insurance or 
insurances, or receive and transmit an offer or offers of insurance or 
insurances, or receive or deliver a policy or policies of insurance, or 
connect any other person or persons with them in any policy they 
may at the time hold, or advertise, or circulate, any card, circulars or 
notice, open or keep any office for the transaction of said business, 
without complying fully with all the provisions of this Act, [he] shall 
be subject to the fines imposed by section thirty-six of this Act ; and it 
shall be the duty of the Comptroller to publish annually, in the month 
of June, in at least two newspapers, one of which shall be published 
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in Baltimore city, the names of all general agents authorized to do 
business in this State, together with the names of the companies they 
are licensed to represent. 

Sec. 30. No declaration of organization, or charter of an insur- 
ance company formed under any general law of this State, and no al- 
teration or amendment thereof, shall be operative until it has been 
submitted to the Attorney General for examination, and found by him 
to be in accordance with the provisions of this Act, and of such gen- 
eral law, and not inconsistent with the Constitution and laws of this 
State, and so certified by him and delivered to the Insurance Commis- 
sioner, and before any insurance company of this State shall do any 
business, the Insurance Commissioner shall examine the officers of 
said company under oath, which examination shall be certified to un- 
der oath of said Commissioner, that the capital herein required of the 
company named in the charter, according to the nature of the business 
proposed to be transacted by such company to the amount of not less 
than one hundred thousand dollars, has been paid in, in money, and 
is held by the Board of Directors, subject to their actual control, ac- 
cording to the provisions of the charter of said company, or has been 
by them invested in securities negotiable, and worth in the market not 
less than the sum of one hundred thousand dollars, or if a mutual 
company, that it has received, and is in actual possession of, the 
promises, or bona fide engagements of insurance or other securities, 
as the case may be, to the full extent, and of the value required by 
law ; and the name and residence of the maker of each premium note 
forming part of the capital or assets, and the amount of such note, 
shall be reported to the Insurance Commissioner, and the corporators 
or officers of such company shall be required to certify under oath, 
that the capital exhibited to the Insurance Commissioner is bona fide 
property of the company; which certificate shall be filed in the 
office of the Insurance Commissioner. Provided, however, that 
the provisions of this Act shall not apply to mutual fire insurance 
ae heretofore chartered by the laws of this State and now do- 
ing business ; and any officer or the Commissioner swearing falsely in 
regard to the provisions of this section, shall be deemed guilty of per- 
jury, and shall be subject to the penalty or penalties prescribed for 
such offense by the laws of this State. 

Sec. 31. No person shall act as agent or solicitor in this State for 
any company not of this State, in any manner whatever relating to 
risks, until the provisions of this Act have been complied with on the 
part of the company or association, and there has been granted to 
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said company or association, by the Insurance Commissioner, a cer- 
tificate of authority or license, for which said company or association 
shall pay into the State Treasury the sum of three hundred dollars ; 
and if a tax of one and one-half per cent. on the gross amount of 
premiums charged or collected for said company or association during 
the last license year—which report of premiums the agent is required 
to make under oath to the Insurance Commissioner—shall exceed the 
price of said license, there shall be paid into the treasury, before a 
license shall be renewed for the ensuing year, the whole excess of the 
one and one-half per cent. over and above the cost of the license ; 
Provided, that‘all licenses shall expire on the first day of May in each 
year, and any company applying for admission into the State shall 
pay in like proportion for the fractional part of a year. In addition 
to the above license or tax, there shall be paid by each company doing 
business in this State the following fees to defray the expenses of ex- 
ecuting the provisions of this Act: Upon filing the declaration or 
certified copy of charter, twenty-five dollars. Upon filing-the annual 
statement or certificate in lieu thereof, twenty dollars. For each cer- 
tificate of authority (which each sub-agent or solicitor is hereby re- 
quired to obtain) and certified copy thereof, two dollars. For every 
copy of any paper filed in the department, the sum of twenty cents 
per folio ; and for affixing the official seal to such copy and certifying 
to the same, one dollar. For valuing policies of life insurance compa- 
nies, thirty dollars per million of insurance or any fraction thereof. 
For official examinations of companies under this Act, the actual ex- 
penses incurred. Provided, that the filing of the papers with the Insur- 
ance Commissioner, as provided by this Act, shall be in lieu of all 
papers now required by law to be filed with the Comptroller and the 
Clerk of the Superior Court of Baltimore city. 

Sec. 32. Every insurance company, including individuals, part- 
nerships, joint stock associations and corporations conducting any 
branch of insurance business in this State, must transmit to the In- 
surance Commissioner a statement of its condition and business for 
the year ended on the preceding 31st day of December, which state- 
ment shall be rendered on the Ist day of January following, or within 
sixty days thereafter, except that foreign companies shall transmit 
their statement of business other than that done in the United States, 
prior to the following first day of July, which statement must be in 
form and state the particulars required by the blanks prescribed by 
the Comptroller ; and the Insurance Commissioner may require, at any 
time, statements from any company doing business within this State, or 
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from any of its officers or agents on such points as he deems necessary 
and proper, to elicit a full exhibit of its business and standing, all 
of which statements herein required, must be verified by the signatures 
and oath of the President or Vice-President, with those of the Secre- 
tary or Actuary. No company having neglected to file a,statement 
required of it within the time and manner prescribed, shall do any 
new business after notification by the Insurance Commissioner, while 
such neglect continues, and any company or association neglecting to 
make and transmit any statement required, shall forfeit one hundred 
dollars for each day’s neglect; and any person or company wilfully 
making a false statement in any report to the Insurance Commission- 
er, is liable to the fines imposed by section thirty-six of this Act. 

Sec. 33. No insurance company, not of this State, nor it agents, 
shall do business in this State until it has filed with the Insurance 
Commissioner of this State a written stipulation, duly authenticated 
by the company, agreeing that any legal process affecting the compa- 
ny, served on the Insurance Commissioner, or the party designated 
by him, or the agent specified by said company, to receive service of 
process for the company, shall have the same effect as if served per- 
sonally on the company within this State, and if such company should 
cease to maintain such agent in this State, so designated, such process 
may thereafter be served on the Insurance Commissioner ; but so long 
as any liability of the stipulating company to any resident of this 
State continues, such stipulation cannot be revoked or modified, ex- 
cept that a new one may be substituted so as to require or dispense 
with service at the office of said company within this State, and that 
such service of process, according to this stipulation, shall be sutfli- 
cient personal service on the company ; the term process includes any 
writ, summons or order whereby any action, suit or proceedings shall 
be commenced, or which shall be issued in, or upon any action, suit or 
proceedings. 

Sec. 34. Before any insurance company shall commence business 
in this State, the following conditions, in addition to those imposed 
by the preceding sections of this Act, must be complied with: It 
must be fully organized. If it be a company not of this State, a 
copy of its charter, duly accepted, or its declaration of organization, 
or deed of settlement, duly approved and certified by the Insurance 
Commissioner or other proper officer of its own State or nation, with 
his certificate that the company is entitled to assume risks and 
issue policies therein, must be filed with the Insurance Commis- 
sioner of this State. The capital stock of no insurance company, 
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{mutual insurance companies excepted,) incorporated by this State, 
or incorporated by the laws of another State or country, and doing 
business in this State, whether fire, life, marine or inland insurance, 
shall be less than one hundred thousand dollars. An amount equal 
to the re-insurance reserve of all insurance companies shall be invest- 
ed in the bonds or treasury notes of the United States, or bonds or 
stocks of this or any other State of the United States, or of any in- 
corporated city or corporation of this or any other State, having legal 
authority to issue the same, bearing interest, or it may be invested in 
real estate for their office or business purposes only, or on ground- 
rents, or loaned on mortgages of unencumbered real estate in this or 
any other State of the United States, worth at least double the amount 
loaned thereon, exclusive of buildings, except where such buildings 
ave insured, and the policies duly assigned as additional security, 
or loaned on pledges of any security named in this section or on 
the policies of the company in force, each loan being less than 
the net value of the policy on which the loan is made; Provided, 
always, that the current market value of such pledged securities 
other than the bonds and stocks of this State or of the United 
States, shall be at all times, during the continuance of such loans, at 
least ten per cent. more than the sum loaned on them, and all such 
loans are subject to the power of the company to terminate the same 
in case of depreciation of the securities below that limit; And 
provided, in all investments made upon mortgaged securities, the evi- 
dence of the debt shall accompany the mortgage or deed of trust. 
Sec. 35. That whenever the Attorney General of the State, or 
State’s Attorney for the city of Baltimore or for any county in this 
State; shall be authorized by the Comptroller to institute proceedings 
against any insurance company, incorporated under the laws of this 
State, to ascertain whether such corporation has been guilty of such 
misuse, abuse or non-user of its corporate powers and franchises, as, 
by law, would authorize and make proper the forfeiture of its charter, 
corporate powers and franchises, the Attorney General or State’s At- 
torney so authorized, shall file in the Superior Court of Baltimore 
city, or the Circuit Court of the county, as the case ‘may be, a peti- 
tion in the name of the State, setting forth fully and in detail the 
alleged abuse, misuse or non-user, by reason whereof the forfeiture is 
sought, and upon the filing of such petition the Court, in which it is 
filed, or any judge thereof, shall lay a rule requiring the said company 
-or corporation to show cause within such time as the said judge may 
«leem proper, why a decree of forfeiture should not be passed as 
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prayed in said petition ; a copy of which rule and the petition shall 
be served on the President, Manager, Secretary or some other officer 
of the said company or corporation, by a day to be therein limited, 
(not exceeding twenty days,) as other process against such corpora- 
tions or companies is directed to be served; and further proceedings 
shall be had in such cause, in conformity with the Act passed at Jan- 
uary Session, 1868, Chapter 471. 

Sec. 36. Any person or persons, or any company or association 
violating any of the provisions of this Act, shall be subject to a fine 
of not less than one hundred dollars, nor more than one thousand 
dollars, which fines shall be"sued for in the name of the State of Ma- 
ryland, and collected as all other fines as are imposed by the laws of 
this State are now collectable, and any Act or part of an Act incon- 
sistent with the provisions of this Act, [?] be and the same are hereby 
repealed ; Provided, that no right of action accrued, or penalty incur- 
red under any existing law repealed by this Act, shall be thereby 
waived or annulled in any way, but the same may be enforced under 
said Acts in the same way as if the repealing clause had not been 
passed ; And provided further, that when by the laws of any other 
Stace any taxes, fines, penalties, deposits of money or securities, or 
other obligations or prohibitions are imposed upon insurance compa- 
nies incorporated or organized under the laws of this State and trans- 
acting business in such other State, or upon the agents of such insur- 
ance companies, not imposed by the laws of this State, so long as such 
laws continue in force, the same taxes, fines, penalties, deposits and 
obligations shall be imposed upon all insurance companies doing busi- 
ness in this State which are incorporated or organized under the laws 
of such other State, and upon their agent or agents. 

Sec. 2. And be it enacted, That this Act take effect from and after 
its passage. 


Approved, April 6th, 1872. 





MISCELLANEOUS DEPARTMENT. 


MORAL DANGERS INCIDENT TO LIFE INSURANCE MANAGE- 
MENT. 

The large and growing accumulations, which for the past few years 
have been so rapidly concentrating in the hands of Insurance corpora- 
tions, and which until recently they have been at great pains to spread 
before the people, have of late excited suspicion and alarm. Men are 
naturally disposed to be jealous of overgrown accumulations in the 
hands of corporations, whereby the managers of such corporations 
are enabled to wield a greater power than is compatible with the pub- 
lic safety. In the case of life insurance companies, where so large a 
number of the people are directly interested, as policy-holders, in the 
reserves, which the nature of the business requires should be intrusted 
to the custody of the officers, there is an additional solicitude, which 
arises from the known weakness of human nature under the peculia 
temptations incident to the handling of large sums of money. 

In the year 1870 the assets of about eighty life companies in this 
country amounted in round numbers to $279,000,000; in 1871 to 
$315,000,000, and at the same rate of increase, they will in four 
years exceed $500,000,000. Trusts of this magnitude, impose a se- 
vere strain upon the infirmities of human nature. 

The late legislative investigations into the conduct of the Commis- 
sioner of the New York Department have resulted in disclosures of 
guilty complicity with that officer on the part of the officers and man- 
agers of several of the life companies, and of corruption and extrav- 
agant management in connection with their own companies, which can 
not be without effect upon the public mind. The following extracts 
taken from the report submitted by the majority of the committee to 
the Legislature of that State at its last session, contain statements of 
very serious import : 


‘Facts disclosed by this investigation in relation to the prodigal 
and extravagant, not to say criminal, use of money in large amounts 
by many of the companies, to secure selfish ends, are so manifest, 





702 Miscellaneous Department. [May 


that your committee feel that they would come far short of performing 
their duty if they{fail to condemn, in the most positive manner, the 
practice which has been pursued by them.” 

‘“‘The prodigality of many of the companies in proffering large fees 
for examinations, in expending large sums for ‘ counsel,’ and upon 
outside parties in the performance.of doubtful and unwarrantable ser- 
vices, and in contributing to large funds, as in the case of the ‘ Miller 
Life Bill,’ by which to secure unwise and injurious legislation and to 
corrupt legislators, should receive the most emphatic condemnation.’” 

‘** The fact that such large sums have been thus used in an illegal 
manner, discloses not only corrupt and selfish motives, but an abuse 
of the various trusts reposed, which must sooner or later destroy all 
confidence, and effect the overthrow of the entire insurance interests 
as at present administered.” 


Great publicity has been given to this New York trial, and the re- 
ports both of the majority and minority have had a wide circulation. 
The fact that the committe were not unanimous in their verdict, fur- 
nishes evidence that there were two sides to the question. There is 
also ground for suspicion that political influence affected in some 
measure the action of the majority as well as that of the minority. 
But it is not probable that the public judgment will be materially mod- 
ified by these considerations, owing to the marked character of the facts 
upon which the decision of the majority was based. We may not be 
able, nor is it desirable, to remove from the public mind the impres- 
sion, which these disclosures, as well as some others recently made, of 
a more private nature, have produced. A habit of intelligent inquiry 
and watchfulness on the part of the community, will exert a beneficial 
influence upon the business of insurance, and upon the companies 
themselves, and will tend to establish a more truthful and free relation 
than has heretofore existed between the policy-holders and the officers 
of the companies, as their fiduciary agents. It is also beginning to 
be evident that the officers of the insurance departments, those guard- 
ians of trustees, will bear watching. : 

This watchfulness of their own business and interests by the people, 
is a great restraint upon the dishonesty and faithlessness of corrupt and 
unprincipled men, who, in all kinds of financial institutions, public 
and private, manage to secure positions of responsibility and power. 

This is not, however, the only influence needed and absolutely re- 
quired for effectually guarding the interests here involved. The strong 
protecting power of the law is indispensable. The subject, moreover, 
is one in which it is peculiarly appropriate that the aid of the law 
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should be invoked. In the entire range of finance there is not, at the 
present time another trust relation of so great magnitude, or one that 
presents so many opportunities for authorized and unauthorized pecu- 
lation and fraud ; nor is there one in which the trustees are so far re- 
moved from direct responsibility to the beneficiaries, as are the mana- 
gers of a life company from its policy-holders. About eighty of these 
companies, in addition to the $315,000,000 which, as we have seen, 
they now hold as assets, expect to collect during the current year, the 
further sum of more than $100,000,000. Yet the distance between 
these companies and the holders of the policies is so great and the 
connection so remote that their direct personal oversight and care can 
amount to but very little. It is therefore both necessary and proper 
that the law should protect their interests. 

There always will be, and there are honorable instances of insur- 
ance companies whose characters are above suspicion or the necessity 
of outside influences to hold them to a course of honesty. There are 
always men so honest and so wise that no temptation can swerve them 
from the paths of rectitude and duty. But if human nature is sure to 
repeat itself in history, it is certain that the exceptions of this kind 
would be comparatively few. 

The experience of life insurance in England furnishes an instruct- 
ive illustration of our remarks, and at the same time, by a comparison 
with the history of insurance companies in our own country, demon- 
strates the salutory effect .of the American system of insurance legis- 
lation. In that country, within the last one hundred and ten years, 
about 360 companies have been organized, of which only about 110 
exist at the present time. More than 250 have ended their careers by 
failure, in many cases entailing heavy losses upon their policy-hold- 
ers. In the United States, thus far, about 20 companies have discon- 
tinued business by failure or re-insurance, but in these cases, with 
perhaps a single exception, that of the Ohio Life and Trust Company, 
whose failure occurred many years ago, and before the present system 
of insurance legislation had been developed, very small losses have 
fallen upon the holders of policies, and scarcely any serious effects 
have resulted to the financial interests of the country. Our laws have 
thus far guarded the people against the disasters which have marked 
the history of the English companies. This has been done through 
the adoption of legal standards of safety ; by requiring regular state- 
ments and reports of their condition from the companies, and by con- 
ferring upon the officers of the insurance departments summary power 
to enforce these requirements and to make official examinations, and 
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without delay to stop the business and wind up the affairs of unsound 
companies. These provisions, which have thus far guarded so effect- 
ually the interests of the country, may well reassure the people of the 
safety of their insurance investments, and allay any undue feelings of 
distrust that may have too hastily arisen. 

The events of the times, however indicate that the legal guardian- 
ship, which the State has assumed to hold over the companies, is not 
yet so efficient or so complete as to afford that entire protection to the 
community and the 800,000 policy-holders in the United States, which 
the magnitude of the interests and the rights of the policy-holders de- 
mand. Some points have been left unguarded, and the change and 
expansion of business has developed others, which demand the imme- 
mediate attention of our legislators. We can at present only indicate 
one or two directions in which legislation seems to be particularly 
needed. 

In addition to the mortuary reserves, which the law guards so 
carefully, there are immense margins resulting from the premium 
loadings, which are held by the companies to meet current expenses. 
These margins, which amount to $30,000,000 or $40,000,000 an- 
nually, are far in excess of any expected or reasonable demands for 
wise and necessary expenditures, and afford a wide range for waste 
and extravagance, without trespassing upon the mortuary funds. 
Yet they are the property of the policy-holders, and should be ac- 
counted for specifically in the annual reports of the companies. 
At present, as the companies are not required to report their net 
premium, as well as their gross premium income, no one knows or is 
able to know how large these margins are or to know precisely how 
they are used, and if any holder of a policy were to attempt an in- 
vestigation, on his own account, in any life office, it would be treated 
as an impertinent intrusion. It is from these vast margins that the 
corruption fund referred to in the report of the New York committee 
was taken, and hence also are derived the salaries to officers, which 
the New York investigating committee had reason to believe equalled, 
in some cases, that of the President of the United States. It is there 
fore necessary, for the purity of our legislation, as well as the protec- 
tion of our citizens, that the State should hold these irregular reve- 
nues under a supervision no less rigid and severe than that by which 
it guards the mortuary reserves. 

While we have thus far been singularly fortunate in our freedom from 
thefts and embezzlements, on the part of those intrusted with insur- 
ance deposits, yet that no possible means of protection may be omit- 
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ted, additional safeguards should be afforded by the passage of strin- 
gent laws with severe penalties, against any dishonest or fraudulent 
acts on the part of those holding positions in insurance companies or 
having the control and handling of the funds intrusted to their care. 

It is not inconsistent for us, in closing this article, to congratulate 
the people of our country upon the character of our insurance insti- 
tutions, and the firm hold insurance has acquired upon the confidence 
of the people, as one of the most beneficent elements of our civiliza- 
tion and progress. Our insurance companies have almost without ex- 
ception fulfilled their policy engagements, and that with a good meas-- 
ure of faithfulness to the interests of their policy-holders ; while many 
of our best companies have shown a sagacity and faithfulness in the: 
management of their trust deposits, and a conscientious regard for 
their duties toward their policy-holders never excelled, and rarely 
equalled by corporations or individuals. It is owing to the excellent 
management of many of our companies, and the fair management of 
the majority—the bad management of comparatively a few being the 
exception—that life insurance commands to such an extent the confi- 
dence of the public, and the respect of the financial circles of the: 
country. 

a 
CO-OPERATIVE INSURANCE, 

The co-operative spirit of the age, and the desire for cheap. insur- 
ance, have brought into existence a class of. societies, some of which 
are simply voluntary and social, others regularly organized as legal 
corporations, whose object is to provide certain reversionary endow- 
ments for the members, as they may severally die, by assessments of 
one dollar or more upon the surviving members. In social leagues it 
is the usual practice to collect the assessments after the occurring of’ 
the death. In some corporate societies, however, they are collected 
in advance, in order that a decedent fund may be created, and be: 
ready for use whenever a loss may occur. 

The plan of reciprocal contribution for mortuary purposes has been 
carried into effect in the Masonic order and the order of Odd Fellows, 
also among clergymen, and in communities consisting of railroad con- 
ductors and employees, with results that are reported to be reasonably 
satisfactory. Outside of communities in which the members are 
bound together by some special ties of fellowship or of common inter- 
est, corporate associations, doing business on the co-operative princi- 
ple, have thus far failed to secure general favor and confidence. 

The formation of co-operative insurance companies has called forth 

—45 
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very earnest discussion in various quarters, not always conducted in a 
spirit of candor. While insurance companies should, from their very 
nature, be conservative, and while one of their greatest dangers lies 
in the adoption, without due consideration, of new theories and “ im- 
proved methods,” it is a fact universally acknowledged that the busi- 
ness of insurance is yet in its infancy ; that radical improvements are 
to be expected, and that grave evils and abuses exist, which are threat- 
ening the existence of many companies, and jeopardizing the interests 
of their poliey-holders and the public. It therefore becomes insurance 
writers and the officers of insurance companies to treat any new ques- 
tion that may honestly arise, in a respectful and candid manner. We 
have no sympathy with the abusive style which characterizes many 
insurance publications, in their treatment of the co-operative question. 

The main position taken by the friends of the co-operative system 
is, that the large reservations, which are held by the life companies, 
are not necessary to a sound insurance, and that the withdrawal of 
such an amount of capital from natural circulation, and locking it up 
in the hands of fiduciary and non-producing corporations, is a serious 
detriment to the financial welfare of the country. They further main- 
tain that the benefits disbursed are inconsiderable in comparison with 
the amounts collected and reserved, and the cost of management. If, 
say they, it is necessary, under the existing system, that these cor- 
porations should hold in trust the enormous sum of $315,611,163, and 
collect from the people annually the sum of $116,189,419, and expend 
on management the sum of $18,204,597, for the purpose of providing 
the comparatively small sum of $22,060,660 for the benefit of dece- 
dent estates, is it not evident that a system which is so ponderous can 
not be financially wise, and if it be possible to invent a system that 
will secure the ends of insurance, and at the same time liberate for 
common circulation these large sums of money, should not such an 
invention be hailed as an incalculable blessing to society ? 

This argument, which is taken for substance from the publications 
of the co-operative companies, and particularly from Prof. Twining’ 
report on the National Life of Chicago, the ablest and most elaborate 
article that has appeared upon co-operative insurance, is calculated to 
secure the attention of the public to any proposal which these compa- 
nies may make for remedying the evils complained of. If the co-op- 
erative companies are able to solve the problem of life insurance, 
without the reserve and at reduced cost, and with satisfactory security 
for the full value of the proposed mortuary reversion, and to save 
themselves from the tendency to disintegration, which seems incident to 
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their system, they will be entitled to the gratitude of mankind. Herein 
lies the experimentum crucis. Have they achieved the result? Can 
the public trust the new system to the full extent of its pretensions? 
‘These are questions which an appeal to facts, as drawn from co-opera- 
tive reports and other documents will help us to decide. 

In respect to social communities, it may be admitted in absence of 
official reports, that valuable benefits have often accrued to the fami- 
lies of deceased members. In the case of corporate societies, which 
render annual accounts, like other insurance companies, to the State 
departments, it appears from the published reports, as well as the of- 
ficial publications of the companies themselves, that the co-operative 
system contains no guaranty of any fixed value to the reversionary 
memberships. In the event of death, the amount realized is condi- 
tioned upon the number of paying members at the time, which is al- 
ways indeterminate. In practice it is found that this fluctuation has 
a wide range. The experience of the National Life of Chicago, con- 
fessedly the best ordered and most trustworthy of all the co-operative 
institutions of the day, furnishes an illustration. According to the 
report of that company for 1871, the number of policies issued in that 
year was 8,240; the number of lapsed policies was 5,942; the total 
number of policies remaining in force at the end of the year, 5,296, 
which is 2,944 less than the total number of policies issued. This 
tendency to class depletion, involves a corresponding depreciation of 
the value of the mortuary reversions. Every lapsed policy in the 
company deducts one dollar from the value of each decedent claim. 
5,942 lapses distributed among the several classes must have entailed 
a heavy depreciation upon the decedent reversions of the year. 

This liability to fluctuation involves a degree of uncertainty, which, 
to say the least, detracts very seriously from the value of a co-opera- 
tive membership, and is utterly irremediable in any system in which 
the value of the reversion is dependent upon the amount that may be 
raised by assessment on a class that fluctuates in the number of its 
memberships. In ordinary insurance it matters not whether there be 
a hundred or a thousand persons in the association, because the 
amount provided for in the premium is always equal to the death lia- 
bility. 

It appears, further, that the company above named has paid during 
the entire period of its existence in benefits to 39 decedent member- 
ships, the sum of $71,251, which gives an average of about $1,207 to 
each death claim, or about $1,300 less than the nominal value of a 
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membership in a full class of 2,500 persons. But the classes have 
never been full, and experience thus far indicates that they cannot be 
expected to average more than twelve or fourteen hundred reliable 
members. 

In this state of affairs it is obviously unsafe, for a company, on such 
a basis, to claim or to hold out the pretension that the value of a dece- 
dent reversion will be much in excess of one-half the nominal value of 
a membership. This conclusion is established by the irresistable logic 
of facts and figures, and it must be accepted by the advocates of co- 
operative insurance as a truth, which affects fundamentally the merits 
of the system and its practical utility. Experience has shown that in 
trustworthy and able hands co-operative insurance is not necessarily 
worthless or dangerous. Most of these companies are, however, no- 
toriously unreliable, and the system, in its present unguarded condi- 
tion, affords peculiar opportunities to dishonest and unscrupulous men 
for imposing upon and defrauding the public. Its great need is secur- 
ity against disintegration and decay. It requires, also, special guards 
on the part of the company managers and the State government. 


()-————————_ 
CASES REPORTED. 


A full report of the decisions in nine insurance cases is given in this 
number. 

In Hall et al. vs. The Nashville & Chattanooga Railroad Co., de- 
cided inthe United States Supreme Court, the relative rights of a 
common carrier and the owner and the insurer of the goods were called 
in question. The plaintiffs shipped a lot of cotton, valued at $10,000, 
by the defendant, having insured the same in the Kentucky Marine 
and Fire Insurance Company, and the Union Insurance Company, of 
Louisville. The property was destroyed by fire, and the insurance 
companies paid the owner the amount insured. The suit was origin- 
ally brought in the United States Circuit Court for the Middle District 
of Tennessee, in 1867, in the plaintiffs’ names, for the use of the in- 
surance companies. The Supreme Court held that the liability for the 
loss was primarily upon the carrier ; that the insurer was subrogated to 
the rights of the owners, and might bring an action against the carrier 
in the names of the owners. It was also held that there is no reason 
for subrogation in the case of marine policies that does not exist in 
the case of fire policies by land, and that where the fire by which the 
goods were destroyed was accidental the carrier was responsible. The 
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judgment of the court below was reversed. We are under obligations 
to Wm. Atwood, Esq., of Louisville, attorney for the plaintiffs in er- 


ror, for the facts in the case. 
In the case of Harding vs. The Town of Townshend, decided in the 


Supreme Court of Vermont, the plaintiff brought suit against the town 
for injuries sustained by an accident. occasioned by the unsafe condi- 
tion of the highway. The court held that the money he had received 
from an insurance company on account of the same accident was no 
defense on the part of the town, in the suit. 

The case of The Hartford Insurance Company vs. The State of 
Kansas has attracted considerable attention, on account of the feeling 
that had existed between the Insurance Department of Kansas and 
insurance companies from other States, in regard to the validity of 
certificates issued by the State Auditor, and the question of vested 
rights under these certificates, if valid. This was made a test case. 
‘The Supreme Court of that State held that, until the required fee was 
paid into the State Treasury the Auditor had no right to issue his cer- 
tificate ; that the payment to the Auditor was not a payment to the 
State, and that on account of non-payment, the certificate was void. 
The decision of this point rendered it unnecessary for the court to 
take up the second, and by far the most interesting point. 

The decision in the Phenix Mutual Life Insurance Company vs. 
Bailey was rendered in the United States Supreme Court. The court 
held that the contract of life insurance is not one merely of indemnity 
for a pecuniary loss, as in marine and fire policies, and that a life pol- 
icy is valid if the relation, whether of consanguinity or affinity, was 
such as warrants the conclusion that the beneficiary had an interest in 
the life of the assured, whether pecuniary or arising from dependence 
or natural affection. 

In the case of The Phenix Insurance Company vs. Hoffheimer 
Bros. & Co., the Supreme Court of Mississippi affirms the decision in 
Oliver vs. M. C. Marine Ins. Co., that where a company issues a pol- 
icy to a known agent, it must insert such words in regard to such 
agency as are necessary to made the contract binding. The court also 
held that it was competent for the court below to reform the policy, 
made on the agent’s own account, in such a manner as to cover the in- 
terests of the real parties, and to render judgment on the policy so 
reformed. 

In the Phenix Insurance Company vs. Slaughter, decided in the 
United States Supreme Court, the question, which was in regard to 
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the right to keep gunpowder upon the premises, turned upon the 
punctuation of the provision upon that subject in the policy. The 
judge justly remarks that good faith requires that if insurance compa- 
nies do not intend to take risks on property where gunpowder &c. are 
kept, they should declare their intention in terms which cannot admit 
of controversy, and that they should employ type large enough to ar- 
rest the attention of persons insuring. 

In Plimpton vs. The Farmers’ Mutual Fire Ins. Co. & Mundell, 
the defendant, Mundell, secured insurance on his buildings in his 
own name and for his own benefit. Afterwards the plaintiff 
brought suit, and by levy of execution acquired title to the premises. 
Subsequently, the buildings were destroyed by fire. The Supreme 
Court of Vermont, held that the title to the premises gave the plaintiff 
no legal or equitable claim to the insurance. 

In Semmes, Adm’r, vs. The City Fire Ins. Co. of Hartford, the in- 
sured was a citizen of Mississippi. The loss occurred during the war. 
The policy contained a clause that no suit or action upon it should be 
sustainable unless commenced within twelve months after the loss 
should occur. The United States Supreme Court reversed the judg- 
ment of the court below, and held that the disability to sue, imposed on 
the plaintiff by the war, relieves him from the consequences of failing 
to sue within the twelve months after the loss, and that the period of 
twelve months does not open so as to receive within itself the three or 
four years of legal disability, created by the war, and afterwards com- 
plete itself as though the war had never occurred. 

In Waring et al. vs. The Indemnity Fire Ins. Co., the plaintiffs, 
commission merchants, sold oil on store in the United States bonded 
warehouse, and by delivery of invoices and guagers’ certificates, had 
made complete delivery according to the custom of the trade, and had 
received their pay. The oil remained on store at the same place without 
expense to the vendee, until it was destroyed by fire. The policy in- 
sured the plaintiffs against loss or damage on oil, their own, or held 
on trust, on commission, or sold but not removed, contained in bonded 
warehouse. The New York Court of Appeals held that the policy 
covered the oil, and that the recovery was in trust for the vendees. 


Q——— 
INSURANCE LEGISLATION. 


Marytanp.—This Act, approved last month, creates an Insurance 
Department to be placed under the charge of a clerk of the Comp- 
troller of the Treasury, who is to be known as ‘Insurance Commis- 
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sioner for the State of Maryland.” Among other things, the act also 
provides for the valuation of life policies, and for a basis of reserve 
for fire and marine companies ; for the manner of proceeding against 
insolvent and doubtful companies, of organizing new companies, and 
for annual statements. We shall give a full abstract of the act in 
next number. 


ty) 
HON. WILLIAM BARNES. 


The name of this gentleman is familiar to the American public from 
his honorable connection with the Insurance Department of New 
York, in the earliest and best days of its history. To him belongs 
the credit, to a great extent, of securing for that State the enviable 
reputation she enjoyed for the character of her Insurance Department 
and her insurance corporations, until her fair name was tarnished by 
the recent disgraceful disclosures. But political influence caused his 
office to be taken from him and given to another, and he retired to 
private life in the enjoyment of more than a national reputation. 

Soon after Mr. Barnes’ retirement from the office of Superintend- 
ent, an engagement was entered into between a prominent insurance 
company and himself, which continued until its abrupt termination a 
few weeks since. 

In the character of the relations which Mr. Barnes held to that 
company, and the manner in which those relations were terminated, 
the public have an interest, not only on account of the personal at- 
tacks to which he has been subjected, but especially as showing some- 
thing of the inside history and character of the company. 

The Life Association of America chanced at this time to be passing 
through one of the crisises of its history. The peculiarities of its 
management, the character of some of its original plans, and the hos- 
tile spirit it had shown towards other companies, had involved it in 
difficulty. Among other things, the Association had begun to issue 
its ‘Investment Policies,” so-called, the history of which has never 
been written, and is known to but few. The character of these in- 
vestment policies, in particular, had occasioned charges of fraud to be 
circulated against the Association, and the impression which these 
charges were making upon the public, compelled the managers of the 
company to take immediate and decisive measures for its relief. ‘The 
attempted refutation of the charges made against the company, and 
the public denial of the existence and the issuing of the investment 
policies, were not sufficient. The Secretary of the company, with 
characteristic sagacity and boldness, immediately opened negotiations 
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with Wm. Barnes, and by the inducement of a salary of $15,000 or 
$20,000 per annum, secured the real support of his reputation and in- 
fluence, and his nominal services as Consulting Actuary. The name 
of Mr. Barnes and his report were circulated and advertised, after 
the manner of the Association, regardless of expense. To this use 
of Mr. Barnes’ name and services, the temporary relief, and much of 
the subsequent business success of the Association are to be attribu- 
ted. But other Pharaohs having arisen in the Association, the occa- 
sion for Mr. Barnes’ special services having passed, and public com- 
ment having arisen on account of the enormous salary it was said Mr. 
Barnes was receiving, and the present managers not having the skill 
and ability to utilize Mr. Barnes’ reputation and influence, they began 
to tire of him, and only an opportunity and a moderate pressure were 
necessary to make them ready for a separation. The opportunity and 
more than a moderate pressure were afforded. 

Mr. Barnes had become involved in the contest connected with the 
Miller investigation, and had identified himself with those who pre- 
sented and supported the charges against Mr. Miller, upon which 
he was finally convicted, and on account of which he at last resigned, 
to save himself from the deeper disgrace of an involuntary removal. 
At the same time, also, that the investigation of Mr. Miller’s official 
conduct was going on before the Legislature of New York, another 
investigation was going on in which Mr. Barnes was individually in- 
volved—that of the Life Association’s affairs, by its New York Board 
of Directors. <A feeling of intense hostility had existed between sev- 
eral of the New York companies and the Association. For some mys- 
terious reason the officers of several of these companies had taken 
sides with Mr. Miller, in the Legislative investigations, and were 
using all their influence to impede the examination, and break down 
the prosecution, and they were extremely hostile to Mr. Barnes, as 
the recognized leader of the Miller investigation. It is also said that 
a personal hostility of long standing existed towards Mr. Barnes on 
the part of one of the actuaries, who were investigating the affairs of 
the Association, and from whom a report was expected. 

The anxiety of the Association’s managers, at the Home Office, 
caused by the investigation of the New York Board was intense. 
They were in no-condition to disregard the hostility of other compa- 
nies, and needed some one upon whom to cast the blame for the 
wrongs to be revealed. In this situation they were willing to sacrifice 
their ‘“‘Consulting Actuary,” and he was pre-emptorily requested to 
resign. Mr. Barnes immediately complied with the request, and sent 
in his resignation. Thus terminated, unhappily, and without mutual 
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respect or good will, an official relation, which was as violently rup- 
tured by the Life Association in the end as it was eagerly sought by 
them in the beginning. 

The only charge made against Mr. Barnes by the managers of the 
Life Association, and the only reason given by them for his removal, 
is that he had involved the Association in difficulty by the part he had 
taken in the Miller prosecution. 

Thus, for the course he has seen fit to take in a legislative investi- 
gation, involving the integrity of an insurance department, and for 
his fidelity to a cause to which he had devoted his life, was Mr. Barnes 
abandoned by the company, who owed their salvation to the support 
they had derived from his aid and influence. His motives have been 
impugned before the public, and he has been subjected to much unde- 
served censure, and even to abuse in some insurance publications. 

Mr. Barnes needs nothing more than the verdict of the investiga- 
ting committee, the action of the New York Legislature, and Mr. 
Miller’s resignation, for his justification, and to establish his claim to 


the gratitude of the public. 


EDITORIAL ITEMS. 


ONE of the Editors of the JOURNAL, 
Luther H. Potter, will hereafter reside in 
New York, and the principal office of the 
JOURNAL will be in that city. 


WE dislike apologies, and dislike to 
make them. But a few words are due to 
our subscribers for present and past de- 
lays in the appearance of the JOURNAL. 
The inherent difficulties, and the amount 
of labor necessary in starting and estab- 
lishing such a journal, and in doing it as 
it should be done, are much greater than 
any one would at first suppose. Unfore- 
seen circumstances have also interrupted 
us on more than one occasion. 

With the present number we begin to 
print the JOURNAL upon our own type, 
and under our own direct management. 
This will not only enable us to secure sat- 
isfactory typographical execution and uni- 
formity of style, but will in future relieve 
us from delays and disappointments beyond 


our control. We can assure our subscrib- 
ers that by the end of the year they will 
receive the volume complete. We trust 
their satisfaction with the character of 
the JOURNAL will to some extent atone 
for the want of promptness in its appear- 
ance. 


WE shall in future give more promi- 
nence to the Miscellaneous Department. 
We intend to make it fill the place of a 
first class journal of Insurance and Legal 
news. While our room is limited, we 
shall endeavor to make up for want of 
space, by the character of the articles, and 
by care and judgment in selecting. Under 
the head of “Current Topics,” we shall 
notice various matters of transcient inter- 
est, and such as will hardly be considered 
worthy of preservation. The pages thus 
occupied will be in addition to the regular 
eighty pages, and will be included in the 
advertising forms, to be omitted in bind- 
ing. They will, however, be paged in 
brackets so that those who wish to bind 
them can do so. 
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SHARPSTEIN’S DIGEST.—‘A Digest of 
the American, English, Scotch and Irish 
Reports of Life and Accident Insurance 
Cases. By John R. Sharpstein, of the 
San Francisco Bar. San Francisco. Sum- 
ner, Whitney & Co. 1872. 

INSURANCE REPORT. — “ Seventeenth 
Annual Report of the Insurance Commis- 
sioner of the Commonwealth of Massa- 
chusetts. January 1st,1872. Part1; Fire 
and Marine Insurance.” Julius L. Clarke, 
Commissioner. 


INSURANCE REPORT.—“ Fourth Annu- 
al Report of Insurance of the State of 
Maine. January Ist, 1872.” Albert W. 
Paine, Commissioner. 
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BOOK NOTICES. 


INSURANCE REPORT OF MAINE.—The 
last Annual Report of Insurance for 
Maine, in addition to the tabular state- 
ments of business, always found in the 
Department Reports, contains a full dis- 
cussion of a variety of topics, which can- 
not here be noticed as their importance 
deserves. The views of the Commission- 
er, Hon. Albert W. Paine, on the “ tests 
of solvency,” in a fire company, ard on 
one or two other subjects, are peculiar. 
His remarks on the extravagant expen- 
ses of Life Insurance Companies are 
bold, and deserve attention. He says, 
“No other public trust is administered 
with half the relative extravagance. The 
figures of the accompanying abstracts tell 
a most woeful tale, often presenting the 
death claims « minor item of expendi- 
ture in the contrast. It may be safely 
predicted that the public will not consent 
to sustain and patronize any system of a 
benevolent or business character, the cost 
of administrating which so overleaps its 
usefulness in meeting the professed ends 
of its establishment.” 

After giving statistics, the Commission- 
er remarks: ‘These figures tell the 
whole story of what is wanted, viz.: few- 
er companies.” 
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The “ Domestic Companies” that have 
done business in the State during the last 
year consist of 1 Mutual Life, 3 Stock Ma- 
rine, 3 Stock Fire and Marine, and 2 Mu- 
tual Marine companies. The list of “ For- 
eign Companies” includes 54 Life, 67 Fire, 
and Fire and Marine companies, and 1 
Accident company. 


INSURANCE REPORT OF MASSACHU- 
SETTS.—The Seventeenth Annual Report 
of the Commissioner, Hon. Julius L. 
Clarke, on Fire and Marine Insurance, 
contains the usual summary of the Fire 
and Marine business done in that State 
during the year 1871, and after eliminating 
the companies which either failed or with- 
drew from the State in consequence of the 
great fire in Chicago, presents the follow- 
ing statement of the net results: 

“As the net result of admissions and 
withdrawals, the number of companies 
now authorized to do business in the State 
is reduced to 1838, or 12 less than at. the 
close of the last report. Of these 98 are 
home companies ; 79 are from other States, 
and 6 from Great Britain. The present 
local classification of those from other 
States, shows that 48 are from the State of 
New York; 8 from Connecticut, 8 from 
Pennsylvania, 6 from Ohio, 4 from Rhode 
Island, 3 from Maine, 2 from California.” 

The financial analysis of the several 
companies is complete in details, so that 
the status of each company may easily be 
understood. This has required more than 
ordinary care and labor, on account of the 
disturbing effects of the Chicago disaster. 

The Commissioner notes as a gratifying 
fact, “‘ that among all the financial institu- 
tions of this country, the insurance com- 
panies have been pre-eminently free from 
losses by peculations or defalcations on 
the part of officers.” But as a further 
safe-guard, he recommends the general 
adoption of a plan of monthly examina- 
tions by a committee on assets, which has 
been in use with marked good effect for 
many years in the office of the Continen- 
tal (Fire) Insurance Company, of New 
York. The Committee on Assets consists 
of three persons, one of whom goes out 
every month, leaving a vacancy to be sup- 
plied at every monthly meeting of the 
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Board of Directors. It is the duty of this 
committee to make a critical examination 
of the financial status of the company, as 
often as they may deem best, but not less 
frequently than once a month, and to re- 
port the same to the Directors, at their 
monthly meeting. Under such a system 
of surveillance, it is impossible that any 
serious peculation or defaleation should 
occur. 


++ 


MISCELLANEOUS. 


SUICIDE. 

The following syllabus of the charge of 
Mayer, P. J., delivered May 8th, 1872, is 
from the Legal Gazette, which contains 
the charge in full. The action was on a 
policy for $5,000, which contained the pro- 
vision that “if the insured shall die by his 
own hand, the policy to be void and of no 
effect.” The death of the insured was 
caused by a pistol fired by himself. It 
was claimed by the plaintiff that he was 
insane at the time of the act. The jury 
rendered a verdict for the plaintiff. 

COURT OF COMMON PLEAS, BLAIR CO., PA. 


Iset’s Adm’r, vs. The American Life 
Ins, Co. 


1. The law presumes every person to be 
sane, and the burden of proving insani- 
ty is upon the person alleging it. 

2. That if Isett destroyed his life because 
he was suffering some physical intirm- 
ity, for the purpose of terminating his 
sufferings, there can be no recovery. 

3. Thatif Isett, at the time of his death, 
was conscious that his death would fol- 
low the discharge of the pistol in his 
hands, there ean be no recovery, though 
he was laboring under mental depres- 
sion or disturbance of mind. 

4, Suicide is not of itself evidence of in- 
sanity, but is to be taken with other 
facts and circumstances in the case. 

5. The policy, with all its clauses and 
conditions, Is the contract between the 
insurer and insured, and must be con- 
strued strictly. 

CONTESTING THE PAYMENT OF POL- 

ICIES. 
Scarcely a policy is issued which does 
not contain conditions upon which its pay- 
ment is to be forfeited. No company 
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agrees to be responsible, unconditionally, 
for every conceivable loss, nor would it, 
for a moment, consider itself justified, un- 
less its policy contained a provision against 
those risks and dangers from fraud and 
mistake, to which companies are constant- 
ly exposed. For instance, in life insur- 
ance the policies provide that the assured 
shall be bound by his own statements, 
made in his application. This is a provis- 
ion of the greatest importance, and is emi- 
nently just and proper. The business of 
the company ¢annot be carried on by its 
officers directly. It must be scattered 
over the length and breadth of the land, 
and conducted mainly through local 
agents. These agents, however, as well 
as the examining physician, can be de- 
pended upon only to a certain extent. 
There are, from the nature of the case, 
many material facts in regard to the per- 
son to be assured, for which the company 
must rely entirely upon his own state- 
ments; and besides, as insurance business 
is now conducted, and perhaps necessari- 
ly, under any system of management, the 
interests of the agent, and more or less 
those of the physician, are in conflict with 
those of the company. It is but just and 
necessary, then, fhat the assured should 
be held to the strictest responsibility for 
his representations, and if they are untrue, 
whether intentionally so or not, he should 
be the one to suffer. And in fire, marine, 
and every other kind of insurance, the 
same holds true of the representations, 
made by the party insured, in regard to 
the nature of the risk, the character and 
ownership of the property, and such other 
facts as may be called for. Such is the theo- 
ry, but in practice many companies are in 
the constant habit of paying losses, where 
there is not the least legal claim against 
them, and in direct opposition to the pro- 
visions of the policy. Thus the stability 
of the company is hazarded, the security 
of the policy-holders put in jeopardy, 
their money squandered, and the judg- 
ment of the people vitiated. 

This evil arises mainly from the vicious 
ambition to ** get business.” In the seram- 
ble for business and race for policies, that 
has characterized the history of insurance 
for the past few years, many companies 
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seem to have ignored the force of these 
protective provisions in their policies, and 
have made indecent haste to pay all losses, 
lest refusal or delay should injure their 
popularity and prejudice the public against 
them—a significant commentary upon the 
character of the companies and of the pub- 
lic. No wonder that insurance companies 
fail, and that insurance has scarcely risen 
to the dignity and privilege of a legitimate 
business in this country. 

Companies sometimes claim to act thus 
from principles of policy and notions of 
economy. They say that they will be 
compelled to pay in the end, and that ju- 
ries will always-decide in any contested 
case against the company, and that they 
will lose more by standing a suit than they 
will gain. If this is so, and to a certain 
extent it is, insurance companies them- 
selves are responsible for it. People have 
seen these provisions standing as a dead 
letter, and have become educated to re- 
gard them as of no account. They have 
come to consider a policy of insurance so 
simple a thing, that they need exercise no 
particular care in accepting it. Persons 
who would never think of entering into a 
contract, affecting the title to real estate, 
without professional advice, scarcely take 
a thought about an insurance policy. They 
seem to suppose that the bargain is all on 
one side, and that they have no responsi- 
bilities in the matter. They regard the 
company as a mint of money and ready to 
pay out any amount without troubling it- 
self about how it goes, while rogues and 
scoundrels expect to realize upon an old 
steamboat or an unsalable stock of goods, 
in hard times, or a bogus death, with im- 
punity. 

While payments justly due to wid- 
ows and orphans, or those who have suf- 
fered from the misfortunes of fire or acci- 
dent, should never be disputed or delayed, 
and while companies should offer every 
aid and facility to such persons for prov- 
ing their losses, and for complying with 
the provisions of the law, it is equally a 
duty they owe to their policy-holders and 
the great interests of insurance, to see that 
the funds they hold in trust are not dissi- 
pated by inefficient management or con- 
sumed by fraud. 
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Insurance companies should have cour- 
age and principle enough to contest unjust 
claims, and even if unsuccessful in avoid- 
ing payment, should be willing to continue 
resistance from a sense of justice, and for 
the purpose of enlightening the people. 
When they do this they will find fewer 
fraudulent applications and losses, and 
less disposition on the part of their agents 
to encourage such applications; juries, 
too, will become more enlightened as pub- 
lic sentiment changes. Courts are great 
educators of the people, and no well con- 
tested case will be without its effect, which 
willin the end repay all it may cost. When 
the ruinous practice of which we have 
spoken has destroyed itself, and people 
come to apply éommon sense and the prin- 
ciples which govern them in other things, 
to insurance and insurance companies, 
and to consider that a great amount of bu- 
siness done is no criterion of safety, but 
may be an indication of recklessness and 
danger, they will appreciate the. conduct 
of those companies, that in the face of ob- 
loquy, have sacrificed popularity to prin- 
ciple, and those companies will then reap 
the fruits of their present course, in the 
confidence of the public.— Western Ins. 
Review. 


A CONGRESS OF LAWYERS. 


Not long since there was a Congress of 
Lawyers held in Germany, for the pur- 
pose of taking into consideration the state 
of the laws; of correcting and reforming 
the inequalities and abuses under those 
laws; and in general of discussing meas- 
ures which were thought interesting or 
useful to the profession. The idea of such 
a Congress is excellent, and has been ap- 
proved of by lawyers and journals in va- 
rious parts of the world. This is evident- 
ly the age of conventions and assemblies. 
We have agricultural, labor and peace 
conventions, international musical jubi- 
lees, world fairs, industrial expositions, 
secret society meetings, etc., etc. The as- 
sembling of representatives of the clerical 
and medical professions is almost of week- 
ly occurrence, but as yet there has been 
no effort to assemble the representatives 
of the bar in general council. It strikes 
us that it would be of great advantage 
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to the profession, both in a moral and 
mental point of view, to meet at certain 
intervals; talk over subjects of common 
interest; try to generalize the laws as far 
as possible; get rid of intensely local and 
partisan legislation in different States ; ob- 
tain more uniformity in the decisions of 
the State courts; establish a personal ac- 
quaintance among the representatives of 
the bar throughout the whole country, 
and accomplish many other useful and de- 
sirable results. If bar associations could 
be organized in each county of a State, if 
such bar associations would hold State 
Conventions of their representatives at 
certain designated intervals, if such State 
Conventions would call a National Con- 
gress of lawyers, what an immense 
umount of good might be accomplished? 
Instead of the bar, as is unfortunately the 
cause, being merely local in its character 
and influence, it would assume the rank 
and position to which its great array of 
tilent, its learned composition and the im- 
mense number of its members justly enti- 
tle it, in the legislation and administration 
of the laws of the country. 

We throw out the ‘suggestion, let our 
judges and lawyers think of it. In Penn- 
sylvania we can with propriety commence 
the organization. The Centennial Exhi- 
bition, which will be international in its 
character, is to be held in Philadelphia, in 
1876. Why not organize county bar asso- 
ciations throughout this State, call a State 
Convention of lawyers, invite our sister 
States to do likewise, and then, when a 
complete organization has been effected, 
call a National Congress of lawyers, and 
through it invite the bar of the whole 
world to send delegates to an Internation- 
ul Congress of lawyers to be held during 
the Centennial Celebration in 1876%—Le- 
gal Gazette. 


BLACKMAILING JOURNALISM. 


The following extracts are taken from 
the remarks of the American Builder, 
upon the Insurance Journals of the coun- 
try: ‘ 

“There is unquestionably a necessity 
existing for this class of publications ; and 
they have done, and are still doing, a vast 
amount of good. They furnish a medium 


Blackmailing Journalism. 


717 


of communication between officers and 
agents; aid in securing the enactment of 
just and wholesome laws for the regula- 
tion of the business; expose attempts at 
fraud, and. in short, by calling public at- 
tention to the relative soundness of compa- 
nies, compel the companies to use econo- 
my, and keep on hand a larger surplus 
than they otherwise would. * * As 
to the patronage which the better class of 
these journals receives in advertising, it is 
not more than what is justly their due; 
the companies could afford to bestow it 
even if the advertising was worth nothing 
to them. But insurance companies grow 
and prosper in the ratio that they secure 
and educate for the business trustworthy 
agents, and for this reason there is no ¢lass 
of papers in which it pays them so well to 
advertise as in those devoted exclusively 
to insurance.” 

‘** But, unfortunately for the reputable 
portion of the insurance press, and very 
unpleasant indeed is it to the companies, 
there is a class of men engaged in publish- 
ing insurance newspapers who are a dis- 
grace to the profession of journalism. As 
a rule these men were not educated to the 
insurance business, and know little or 
nothing of it. They were attracted to it 
by the tempting display of loaves and 
fishes to be had in the shape of advertis- 
ing. They publish papers not so-much 
for circulation as for printing advertise- 
ments. * * * If a company fails to 
“come down” there is at once a rumor on 
the street that there is to be a grand er- 
pose! The editor has learned certain facts 
concerning the company, which if made 
public, will seriously damage its business. 
Very likely, if these threats fail, a scurri- 
lous article is issued, printed in the form 
of a leaflet, and sent out over the country. 
Agents of rival companies seize upon it— 
for, whether true or not, it will answer 
their purpose—and possibly a most excel- 
lent company is injured in business to the 
amount of thousands of dollars.” 

** Now, these are facts. The officers of 
many respectable life insurance companies 
declare it cheaper to pay these guerrillas 
their price than to offend them. <A very 
pretty state of things! Verily such ofli- 
cers deserve to be cashiered before anoth- 
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er day older. A man who will threaten 

to attack a reputable insurance company 

because it fails to advertise in his journal, 

is no better than the man who attempts to 

rob on the highway.” 

REPORT OF THE MILLER INVESTIGA- 
TION. 

We give the following extracts from the 
report of the Standing Committee on In- 
surance to the Legislature of New York. 
This committee was authorized by the 
House to investigate the charges against 
Georgo W. Miller, the Superintendent of 
the Insurance Department of that State. 
The resolution requiring the investigation 
wus the result of a recommendation in the 
Governor’s Message. The report was 
made April 14th, and was signed by all 
the Republican members of the commit- 
tee. The committee say: 

“Facts disclosed by this investigation 
in relation to the prodigal and extrava- 
gant, not to say criminal, use of money in 
large amounts by many of the companies 
to secure selfish ends, are so manifest, 
that your committee feel that they would 
come far short of performing their duty if 
they fail to condemn in the most positive 
manner, the practice which has been pur- 
sued by them.” 

“The prodigality of many of the com- 
panies in proffering large fees for examin- 
ations, in expending large sums for ‘coun- 
sel,’ and upon outside parties in the per- 
formance of doubtful and unwarrantable 
services, and in contributing to large 
funds, as in the case of the ‘ Miller Life 
Bill” by which to secure unwise and in- 
jurious legislation and to corrupt legisla- 
tors, should receive the most emphatic 
condemnation.” “The fact that such 
large sums have been thus used in 
an illegal manner, discloses not only cor- 
rupt and selfish motives, but an abuse of 
the various trusts reposed, which must 
sooner or later destroy all confidence, and 
effect the overthrow of the entire insur- 
ance interest as at present administered. 
In some instances insurance officers are 
believed to receive a salary equal to the 
President of the United States.” 

+ * * * + * 

“In conclusion, your committee desire 
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to say that to their minds it has been 
proved, among other things, to their en- 
tire satisfaction— 

First, That the said Superintendent has 
received and appropriated to his own use 
the fee of one fifth of one per cent. on 
transfer of securities, which he claims he 
is legally entitled to. 

Second, That he has without authority 
of law, received, and in some cases charg- 
ed, for his own use, sums largely in excess 
of his legitimate expenses in making 
special and other examinations of compa- 
nies, and that he has likewise received 
large sums in payment for his services in 
making such examinations. 

Third, That he has allowed clerks in 
the department, who are paid regular s:l- 
aries by the State, to charge and receive 
illegal and excessive fees for making spec- 
ial and other examinations. 

Fourth, That he has appointed com- 
missioners to make examinations, who 
have received large and excessive fees, 
entailing great expense upon the compa- 
nies. 

Fifth, That the department has been 
so managed that many of the companies 
have believed it necessary to employ bro- 
kers and attorneys who were known to be 
on intimate terms and favorites with the Su- 
perintendent, to obtain examinations and 
protect the interests of their companies, 
and the payment of large sums for their 
personal influence in that behalf. 

Sixth, That the testimony tends to show 
that he has received through H. C. South- 
wick, Jr., a commission of twenty per 
cent. on the printing of the Insurance De- 
partment. 

Seventh, That he has withheld from the 
State treasury the fees belonging to the 
department, and which should have been 
paid into the State treasury within a rea- 
sonable time. 

Eighth, That $20,000 was raised by sev- 
én companies for improper legislative pur- 
poses last winter, to secure the passage of 
what was known as the ‘ Miller Life Act, 
a bill conferring extraordinary powers 
upon the Superintendent, and that the Su- 
perintendent was cognizant of the use 
thereof. 

The evidence herewith presented is vol- 





1872] New Rules in Admiralty. 719 


uminous and instructive in more points 
than one. 

Your committee have herein fully ex- 
pressed their opinions upon the various 
points of investigation without prejudice 
against the Superintendent, and yet with 
a desire fully and fairly to represent the 
testimony. 

Possibly different individuals, equally 
honest, may arrive at different conclu- 
sions. 

The laws in relation to examinations of 
insurance companies are very lax, and 
abuses have grown up under them, which 
the legislature should at once correct by 
the passage of adequate and stringent 
laws, as suggested in the body of this re- 
port. Whether the Superintendent has 
been guilty of intentional violation of law, 
and whether or not he shall be removed 
from office, are questions which we leave 
to the consideration and wisdom of the 
House. 

All of which is respectfully submitted. 

J. W. Lippitt, Chairman, 
W. H. ENOs, 

I, H. BaBcock, 

A. L. VAN DUZEN, 

F. W. Tobey. 


NEW RULES IN ADMIRALTY. 

In speaking of the New Rules in Ad- 
niralty, promulgated by the Supreme 
Court of the United States, May 6th, 1872, 
the New York Transcript says: ‘The 
amendment, or, more exactly speaking, 
the new 12th Rule, will startle the great 
muss of the profession, but those who 
read our articles on this subject, could not 
but perceive that the Supreme court 
would, as foreshadowed by their decisions 
of late, soon restore the civil and mara- 
time jurisdiction of the United States 
Court of Admiralty, and give it, as it has 
by this Rule, exclusive jurisdiction in 
rem. in ‘all suits by material men for 
supplies or repairs, or other necessaries,’ 
in all cases of ships, whether foreign or 
domestic. This restores the jurisdiction 
of our Federal Admiralty tribunals to the 
status of the Admiralty, as administered 
in the maritime courts of continental Eu- 
rope at the time of the adoption of our 
Federal Constitution. In our article of 


the 29th April, 1872, in Judge Benedict’s 
Pilot case, we then thought that the re- 
storation of the old 12th Rule would an- 
swer all purposes. The Supreme Court, 
however, on this question before it, said, 
that that would be a recognition of the 
assumption of the State Statutes, which, 
although not in name, yet really, created 
proceedings and tribunals, to adjudicate 
cases ‘civil and maritime,’ which the 
Constitution has reserved for the exclu- 
sive jurisdiction of the Federal Courts. 
The Rule, as it now stands, is most per- 
fect, and is all that our marine artizans 
and material men can desire.” 

JUSTICE McKEAN. 

The Supreme Court of the United States 
has robbed Chief Justice McKean of all 
the cheap notoriety he obtained by reason 
of his onslaught upon the Mormons and 
their institutions. The opinion in the 
case appealed to that court was read by 
Chief Justice Chase, on Monday last, and 
contained an extended review of the bis- 
tory of legislation relative to territories, 
from the foundation of the government. 
The court held, first, that while powers 
are granted to territories by organic acts 
passed by Congress, that body has no 
right to pass any class of laws relating to 
the territories which it has not a right to 
pass for the government of the States; 
second, that the duties of the district at- 
torney and the United States marshal in 
the territories are precisely the same as 
they are in the States; and, third, that the 
juries which have been drawn in Judge 
McKean’s court during the past year, both 
grand and petit, have been illegal. The 
effect of this decision will be to render 
void all criminal proceedings in the terri- 
tory since Judge McKean’s accession; to 
discharge some one hundred and _ forty 
prisoners, who have been illegally held at 
an expense of nearly $50,000; to invalidate 
much of the civil business done during 
the year, and to give a new Chief Justice 
to the Supreme Court of Utah.—Albany 
Law Journal. 

LOSSES BY THE CHICAGO FIRE, 

In summing up the results of this great 

fire, Hon. Alex. Delmar, late director of 


PRED A ete SO 


Seen Danerw i wear 





720 


the Bureau of Statistics of the United 
States, presents the following brief ex- 
hibit: “From eighteen to twenty thou- 
sand buildings were destroyed, including 
some fifteen hundred substantial business 
structures, together with all their valua- 
ble contents, their vast stores of machin- 
ery, merchandise, clothing, furniture, 
plate, books and works of art. Of grain, 
no less than 1,600,000 bushels were de- 
voured by the flames; of lumber, 50,000,- 
000 feet were burnt; of coal, 80,000 tons; 
and, roughly speaking, a month’s supply 
of flour, provisions, groceries, and dry 
goods and articles of wear for a third of a 
million of people. The district laid waste 
measures from 2,300 to 2,500 acres; the 
values destroyed are variously estimated 
at between $150,000,000 and $300,000,000. 
* * * * Of the two or three hun- 
dred millions of values destroyed, about 
ninety millions were covered by insurance. 
* * * * What proportion will be 
paid of the total ninety millions, cannot 
as yet be definitely ascertained ; but in all 
probability not much over one-third, at 
the outside, one-half; and most of this 
from the States of New York, Connecticut, 
Massachusetts and Pennsylvania.”-—Mass. 
Ins. Report. 


ITEMS. 


A MEMORIAL, urging a copyright treaty 
with the United States, was presented to 
Lord Granville on the 4th of May. The 
memorial was signed by Carlyle, Froude, 
Stuart Mill, Huxley, Morley, Ruskin and 
others; and Lord Granville replied that 
her Majesty’s government would carefully 
consider the matter. An international 
copyright law is a desideratum, and the 
English authors are not to be censured for 
their protest against the way they are 
treated, financially, in the United States, 
The American people do them the honor 
of reading their works to an enormous 
extent, and the American publishers us- 


Miscellaneous Department. 


[May 


ually do them the injustice, so to speak, 
of printing their works without compen- 
sating them. Both home and foreign au- 
thors justly complain of the present con- 
dition of the book relations between 
America and Europe.— Albany Law 
Journal. 


Cuas. A. TUTTLE, Esq., of the San 
Francisco Bar, has been appointed report- 
er of the Supreme Court of Cailfornia. 


GEORGE W. MILLER, Insurance Com- 
missioner of New York, has resigned. 

Mr. Wo. F. CHURCH has been appoint- 
ed Commissioner of the new Insurance 
Department of Ohio. Mr. Church is fi- 
milliar with fire insurance, and has had 
considerable experience as a fire adjuster. 

THEOPILUS PARSONS, when Chief Jus- 
tice of Massachusetts, onee stopped Mr. 
Dexter in an argument, on the ground 
that he was trying to persuade the jury ot 
that for which there was no evidence.— 
Dexter angrily replied: “Your Honor 
did not argue your own cases in the way 
you require us to.” ‘Certainly not,” was 
the reply, “ but that was the judge’s fault, 
not mine.” 


THE Legislature of Mississippi has in- 
corporated a co-operative insurance com- 
pany, the ‘Co-operative Life Association 
of Mississippi.” 

THE Mississippi Valley Life Insurance 
Company, of Louisville, has re-insured in 
the St. Louis Mutual Life. 


Mr. BIsHop, in his “First Book of the 
Law,” speaking of the natural qualifica- 
tions necessary for the study and practice 
of the law, says: “A man with a con- 
tracted moral part may sometimes make a 
good physician, or even a good minister of 
the gospel; but he can never become a 
good lawyer.” 
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CURRENT TOPICS. 


—It is said that several officers of New 
York insurance companies ran away 
about the time their testimony was want- 
ed in the Miller Investigation. 


Hon. Wm. Barnes, of New York, her 
received from’ the President an ap- 
pointment as one of the three Commis- 
sioners from the United States to the Sta- 
tistical Congress at St. Petersburg. 


—The Homepathic Mutual Life Insur- 
ance Co. has increased its capital stock by 
the addition of $50,000. 


—In the case of Slaughter against the 
Phenix Ins. Co., Judge Davis, of the Uni- 
ted States Supreme Court, justly con- 
demns the small type in which the condi- 
tions of policies are printed. 

PROTECTION LIFE OF CHICAGO.—Mr. 
A. F. Harvey, Actuary of the Missouri 
Insurance Department, recently visited 
Chicago to make an examination of this 
company preparatory to its doing business 
in Missouri. During the course of the 
examination, that gentleman’s questions 
proved a little too close for President 
Skinner, whereupon he not only refused 
to answer further, but managed, during 
Mr. Harvey’s temporary absence from the 
room, to get hold of his papers containing 
the statements he had already made, 
which he refused to return.—The Pro- 
tection does not do business in Missouri. 


—The ‘Attorney General of New York 
has instituted legal proceedings against 
George W. Miller, late Superintendent of 
the Insurance Department, to compel him 
to pay into the State Treasury the fee of 
one-fifth of one per cent. paid by insur- 
ance companies on the transfer of securi- 
ties, and retained by him. 


—The St. Joseph Fire and Marine In- 
surance Company, of Missouri, has re- 
cently increased its capital to $200,000. It 
will soon apply for admission to the State 
of New York. 

—The Liverpool and London and Globe 
Insurance Company, inspired by the suc- 
cess which has recently attended the ef- 
forts of some of the local companies in 
the same direction, has brought suit 
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against the city of New Orleans for $8,282 
75, the same being the amount of license 
taxes claimed to have been unconstitu- 
tionally levied and collected of it from the 
year 1865 to 1871 inclusive. 

—John W. Godfrey, Esq., has resigned 
the agency of the Charter Oak Life Ins. 
Co., of Hartford, which he has held in St. 
Louis since 1856. Mr. Godfrey is one of the 
most respected and successful insurance 
men west of the Mississippi, and had rep- 
resented several of the best insurance 
companies in the country—both fire and 
life—before his connection with the Char- 
ter Oak. His resignation was caused by 
ill-health, resulting from too close appli- 
cation to business. It is the hope of his 
many friends that a few months recreation 
in the mountains of Colorado, will restore 
him to health and usefulness. 


NATIONAL LIFE OF CHICAGO. — This 
company has been the object not only of 
the criticism, which is always to be ex- 
pected by those professing to be reformers, 
but of the abuse which is always heaped 
upon those whose success interferes with 
powerful and established interests. The 
official and managing board of the com- 
pany comprises some of the most honor- 
able and reliable business men of Chicago. 
President Lombard and his associates 
seem determined to give a thorough and 
honest trial to the principles they have 
adopted, and for their endeavors in this 
direction they deserve credit. 

—Ira J. Mason, Esq., of Chicago, has 
entered into a co-partnership, in that city, 
with Wm. H. Wells, in the General Agen- 
cy of the Charter Oak Life Insurance 
Company, of Hartford. Mr. Mason was 
one of the firm of Paul and Mason, Gen- 
eral Agents for the Washington Life—one 
of the most enterprising and efficient agen- 
cies in the country. Mr. Mason is one of 
the best insurance men in the Northwest. 

—Goy. Hoffman has appointed William 
H. Seward, of the Commission of Appeals, 
Justice of the Supreme Court, in place of 
Albert Cardozo, resigned. 

—The Supreme Court of Arkansas has 
decided that all orders of courts issued in 
regard to administrations by the Confed- 
erate courts, are void. 


piecn i ee 


pint an ict EE 


FN Rin Se arr ame rsseaten ata 5 





7206] 


AMERICAN INS. CO., OF CHICAGO.— 
This company was the only home fire in- 
surance company in Chicago, at the time 
of the great fire, that survived that disas- 
ter. Although it had over $40,000,000 at 
risk at that time, its loss was less than 
$1,000. This was due to the fact that for 
several years past the company has writ- 
ten no policies on commercial or ordinary 
risks in cities, but has confined its busi- 
ness exclusively to dwelling houses, farm 
property, private barns and their contents, 
churches and school houses. These facts, 
more clearly set forth in the Thirteenth 
Annual Statement, made January Ist,1872, 
and given on another page, demonstrate 
the advantages offered by this company 
to farmers and those owning the class of 
property upon which it writes policies. 


—Messrs. Williams & Block have accep- 


Miscellaneous Department. 
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territory—failed also to receive the requi- 
site popular approval. 


—The LaCrosse Democrat; is respon- 
sible for the following: “Now that 
about 300,000,000,000,000 bushels of charm 
bells, made out of the Chicago court house: 
bell, have been sold, and whereas the 
grain elevators of Chicago are full of little 
bells instead of grain for throwing upon 
the market when spring opens, and 
whereas the market is now packed, and 
it has been deemed advisable by the peo- 
ple of Chicago to start a new sensation. 
A company has been formed to manufac- 
ture court house bells out of the material 
of the bell lately worn by Mrs. O’Leary’s 
cow. The bell has been secured and is 
now on exhibition at a saloon in Chicago: 
and it is believed, if the bell is properly 
utilized, there is enough in it to make a 


ted the general agency of the Charter Oak bell for every court house in America, and 
Life, for Missouri, rendered vacant by the have the original bell left for Mrs. O’Lea- 
resignation of Mr. Godfrey. Mr. Block ry. The Mayor of Chicago will furnish 
is a young man of ability and character, a certificate that every bell furnished is 
and has been connected with the St. Louis genuine, and will, in fact show the cow 


office of the company for several years. 
Mr. Williams has represented the compa- 
ny successfully in the western part of that 
State. 


—The Albany Law Journal, speaking 
of the resignation of Judge Cardozo, as 
Justice of the Supreme Court, says, “ By 
this act the State is relieved of a judge, 
who, whether or not guilty of the grave 
charges made against him, had so entirely 
lost the confidence and respect of the pub- 
lic as to destroy his usefulness and to 
bring the administration of Justice into 
disrepute. The Assembly has decided not 
to take further action on the impeachment, 
the object and moral effect of impeach- 
ment having been attained.” 


—The Republic of Switzerland has been 
agitating the question of the abolition of 
capital punishment; and it has been fin- 
ally brought before the people in the form 
of an amendment to the Constitution of 
the State. The amendment was voted on 
and rejected. Two other amendments— 
one abolishing imprisonment for debt, and 
another excluding the Jesuits from Swiss 


from which it was taken.” 


THE ANCHOR Fire & Marine Insurance 
Company, of St. Louis, has re-insured its 
risks, and retired from business. 


—We learn from the Chicago Legal 
News, that arrangements have been made 
for a Law Department in the Northwest- 
ern University, at Evanston, Ill. 


—The death of six railroad conductors 
during the first week in May, caused the 
Railroad Conductors’ Life Insurance Com- 
pany to disburse $19,200. 


—Doolubdass Pettamberdass vs. Ram- 
boll Thackoorseydass, are the names of 
the “asses” that went to law, as reported 
7 Moore, P. C. 279. This neat little cita- 
tion will be found in 8 Gray, 175.— Albany 
Law Journal. 


—* Are the jury agreed?” ‘“ Yis,” says 
Pat., “‘to send for another half gallon.” 
—Man is the only animal that chews to- 


bacco, and makes love at all seasons of the 
year. 





